
315 W. 11TH AVE., DENVER, CO 80204  |  720–328–1418  |  www.LAW WEEK COLORADO.com VOL. 15 | NO. 18 | $6  |  MAY 1, 2017

High Court Rules in Favor 
of CO Land Developers
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Implied warranties have a long history in 
Colorado, which in 1964 became one of the 
first states to impose an implied warranty of 
“habitability” on residential homebuilders.
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On Monday, April 17, 2017, 
the Colorado Supreme 
Court issued an opinion 

with lasting importance for de-
velopers, builders, contractors, 
designers and homeowners in 
Colorado. The decision in Rog-
ers v. Forest City Stapleton, Inc. 
clarifies standards applicable to 
future construction defect litiga-
tion in Colorado — and parties 
involved in the development, 
sale and purchase of raw land in 
Colorado should be aware of the 
decision and the limits it estab-
lishes.

The opinion addresses the 
issue of whether developers who 
improve and sell raw land make 
implied warranties to home-
owners and other subsequent 
purchasers of the land — even if 
those purchasers never had any 
contractual relationship with the 
developer.

The case involved a dispute 
between a homeowner in the 
Stapleton neighborhood and the 
master developer of the Staple-
ton community, Forest City. 
After groundwater and calcite 
began to leach into the home-
owner’s sump drain, he sued 
Forest City. 

The homeowner argued that 
by allowing the homebuilder 
to construct a basement on a 

“finished lot,” Forest City made 
an implied warranty that the lot 
was suitable for a home with a 
basement. 

At trial, Forest City argued 
that it did not have any role in 
the homeowner’s or the home-
builder’s decision to build a 
basement on the lot — and in-
stead provided the homebuilder 
with all of the information avail-
able to it respecting the lot’s 
subsurface and groundwater 
conditions. A Denver jury found 
in favor of the homeowner, and 
Forest City appealed.

The Colorado Court of Ap-
peals, in a split decision, held 
that a developer in Colorado can 
be liable for breach of an implied 
warranty of suitability, but only 
if the homeowner could prove 
that certain factual require-
ments had been met.

In a unanimous decision, the 
Colorado Supreme Court re-
versed the Court of Appeals and 
held that Forest City was not lia-
ble to the homeowner for breach 
of implied warranty because no 
such warranty exists in Colorado 
between parties that do not have 
a contract with each other.

Implied warranties have a 
long history in Colorado, which 
in 1964 became one of the first 
states to impose an implied war-
ranty of “habitability” on resi-
dential homebuilders. 

In 1984, the Colorado Court 

of Appeals took the concept of 
implied warranties a step fur-
ther. In a case known as Rusch v. 
Lincoln-Devore Testing Labora-
tory, the court held that a “com-
mercial developer” makes an 
implied warranty to a buyer that 
a lot will be suitable for residen-
tial construction if:

• land is improved and sold 
for a particular purpose;

• the seller knows that the 
buyer is relying on the 
seller’s skill or expertise in 
developing the lot; and 

• the buyer did, in fact, rely 
on the seller’s skill or ex-
pertise in purchasing the 
lot.

The Rusch decision didn’t 
specifically address whether the 
developer and the homebuyer 
had to have a contract — i.e., be 
in privity — for the implied war-
ranty to arise.

Some states have held that 
privity isn’t necessary in order 
for a homeowner to sue a lot de-
veloper for breach of the implied 
warranty of suitability. 

The Denver District Court and 
the Colorado Court of Appeals 
focused on a line of cases from 
Indiana and Illinois in which the 
courts found that subsequent 
purchasers could sue lot devel-
opers for breaches of implied 
warranties. 

Those cases focused on the 
presumption that land develop-

ers have more knowledge about 
the characteristics of the land — 
and the appropriate uses for the 
land — than homeowners.

In the Rogers decision, the 
Colorado Supreme Court reject-
ed these cases. It held that an 
implied warranty of suitability 
only exists between a lot devel-
oper and a homeowner if the 
parties are in privity of contract 
with each other. 

The court reasoned that For-
est City contracted with a pro-
fessional homebuilder (and not 
the eventual homeowner) for the 
sale of the lot — and there was 
no evidence that the builder was 
in a worse position than For-
est City to discover and assess 
potential defects in the lot. 

Accordingly, the rationale an-
nounced in Rusch for imposing 
an implied warranty of suitabil-
ity on a lot developer did not 
apply.

The Rogers decision is an im-
portant win for land and lot devel-
opers in Colorado who would have 
faced significantly greater busi-
ness risks had the Supreme Court 
ruled that implied warranties exist 
for parties other than those who 
contract with a developer.
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