
1 

 

Bishop Criteria: The Future Of Indian Water Settlements 

Law360, (January 10, 2017) --  

On Feb. 26, 2015, the chairman of the United States House Natural 
Resources Committee, Representative Rob Bishop (R-UT-1), sent a 
letter to the United States Department of the Interior and U.S. 
Department of Justice concerning Indian water settlements that sent 
shock waves through Indian Country. To the dismay of many, Bishop 
informed the DOI and DOJ that the House Resources Committee 
would not consider any Indian water settlement legislation until and 
unless several new criteria were met, which ultimately became referred 
to as the “Bishop Criteria.” As discussed in more detail below, the 
process worked. Indeed, the Blackfeet Tribe of Montana successfully 
moved its water settlement through the House under the newly 
developed criteria — making the settlement one of the first to 
successfully navigate this new process, and one of the first settlements 
to become law since 2010. 
 

Background on Indian Water Settlements 
 
Historically, federal policies used to establish irrigated agriculture and settle the West “were 
pursued with little or no regard for Indian water rights and ... with few exceptions the 
projects were planned and built by the federal government without any attempt to define, let 
alone protect, prior rights that Indian tribes might have had in the waters used for the 
projects.”[1] The result of these policies has been conflicts between tribes, states and the 
federal government. 
 
Exacerbating these conflicts is the nature of western water law and Indian water law. In 
general, western states apply the doctrine of prior appropriation, which provides that water 
rights are established at the time water is first put to beneficial use. Water rights for Indian 
reservations are slightly different. Under Winters v. United States,[2] the U.S. Supreme 
Court held that when the United States establishes a reservation, it reserves water to fulfill 
the purpose of that reservation. The priority date of the reserved water right is the date the 
reservation was created by executive order, treaty or legislation, and because many Indian 
reservations were created in the 1800s and early 1900s, most tribes have senior water 
rights to non-Indian water users. Unlike other water rights, these federally reserved rights 
cannot be lost due to non-use. 
 

The Blackfeet Montana Water Rights Compact 
 
In 1979, to determine the water rights of its water users within the state of Montana, the 
state, through state legislation, initiated a general stream adjudication of all water rights in 
Montana, including the water rights of the Blackfeet Tribe. In the same legislation, the 
Montana state Legislature created the Montana Reserved Water Rights Compact 
Commission to negotiate, on behalf of the governor, settlements with Indian tribes and 
federal agencies claiming federal reserved rights in the state of Montana.[3] The 
commission asserted a preference to resolving Indian and federal water rights by 
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negotiations rather than by litigation. 
 
In 2007, after nearly two decades of negotiation concerning the Blackfeet Tribe’s water 
rights, the tribe finalized a water rights compact with the commission resolving the water 
rights of the tribe. The Montana state Legislature ratified the compact in 2009. Because the 
compact calls for federal funding, the compact required federal authorization and 
ratification. To that end, on April 28, 2015, Senator Jon Tester (D-MT) and Senator Steve 
Daines (R-MT) introduced the Blackfeet Water Rights Settlement Act (S. 1125) and on July 
6, 2016, Representative Ryan Zinke (R-MT – At Large) (current nominee to be secretary of 
the interior) introduced the House companion bill, H.R. 5633. In general, the legislation: 
 
 

 Resolves the Blackfeet Tribe’s water-related claims against the United States, and 
ratifies the Tribe’s water compact with the State of Montana; 

 Quantifies a tribal water right to a certain amount of surface water and nearly all 
groundwater on the reservation; and 

 Authorizes $422 million in federal funding for the Blackfeet Tribe for construction and 
rehabilitation of water-related infrastructure on the reservation for the benefit of the 
Blackfeet people. (The State of Montana also will contribute $49 million in state funding 
toward the settlement.) 

 
With respect to the need for the settlement, the DOI testified before Congress: 
 

There is an abundant supply of water arising on or near the Blackfeet Reservation, but 
much of it is diverted off the Reservation, which along with the lack of storage capacity for 
on-Reservation use and a limited growing season, creates numerous challenges for the 
Tribe. These challenges in part account for the high unemployment and devastating poverty 
rate that has plagued the Reservation for generations. Securing control of and actively 
managing Reservation water resources would be an important step towards improving 
economic conditions on the Reservation and creating the homeland envisioned in the 
numerous treaties and agreements that serve as the foundation of the United States and 
Blackfeet Tribe’s relationship.[4] 
 
As noted, for the House of Representatives to consider the legislation, the settlement had to 
meet the newly established Bishop Criteria. 
 

The Bishop Criteria 
 
For the last several years, certain congressional Republicans have been questioning the 
financial value of Indian water settlements. To many, the settlements are an invaluable way 
to resolve tribal water-related claims against state water users and the federal government, 
resolving large monetary claims against both. Others, however, have questioned the value 
of the settlements and have called on the DOJ to advise Congress whether the settlements 
are a good deal for the American taxpayers. 
 
In addition, some have argued that Indian water settlements were “earmarks” because they 
authorize funding for a specific tribe in a specific state. Unlike other similar types of 
spending, however, water settlements are different because there is a quid pro quo for the 
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federal funding — the tribe’s waiver of claims against the federal government. Nevertheless, 
for the last several years, these concerns essentially precluded any water settlements from 
moving. 
 
To address these concerns, Bishop developed criteria for determining whether the House 
Natural Resources Committee would consider and move Indian water settlements. His 
February 2015 letter to the secretary of the interior and U.S. attorney general outlines those 
criteria.[5] The letter provides, in part: 
 

1. I anticipate each of you will provide a statement to the Committee affirming that each 
proposed settlement resolution transmitted by your Department adheres to the current 
criteria and procedures. 
 
2. I ask that your Departments specifically affirm to the Committee that a settlement meets 
Criteria 4 and 5(a) and (b) to ensure that the American taxpayer is deriving benefits from 
any such settlement prior to Committee consideration. 
 
3. Related to such determination, both Departments will be expected to affirm that a 
particular settlement represents a net benefit to the American taxpayer as compared to the 
consequences and costs of not settling litigation, and specifically support the federal 
financial authorization included in the proposed legislative text.[6] 
 
After several years of difficult negotiation with the DOI and DOJ, the Blackfeet Tribe was 
able to meet these criteria. It did so with the tremendous support and help of the entire 
Montana congressional delegation: Senators Tester and Daines and Representative Zinke. 
Because of this support and the tribe’s work, both departments ultimately testified before 
Congress that: (1) they supported the settlement, (2) it met the 1990 Criteria and 
Procedure, and (3) the settlement was a “net benefit” to the American taxpayer. Only then, 
on Nov. 15, 2016, did the House Resources Committee pass it through their committee. 
 

Enactment 
 
Ultimately, the tribe’s years of hard work and negotiation with DOI and DOJ paid off. On 
Dec. 10, 2016, Congress passed the Blackfeet Water Rights Settlements Act as part of the 
Water Infrastructure Improvements for the Nation Act (WIIN).[7] It was the one of three 
water settlements passed in S. 612, the first such settlement to pass since the Claims 
Resolution Act of 2010.[8] 
 
In the end, the Bishop Criteria worked. Although the process to move these settlements is 
now relatively difficult and exacting, there is still a path where one did not exist before. 
Bishop deserves credit for developing the criteria and sticking with his process, as does the 
entire Montana congressional delegation for pushing the settlement through every step of 
the new process. 

 

Ryan A. Smith is a shareholder in Brownstein Hyatt Farber Schreck LLP’s Washington, D.C. 
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DISCLOSURE: Smith provides provides federal representation to the Blackfeet Nation in 

connection with their water settlement. 

 

The opinions expressed are those of the author(s) and do not necessarily reflect the views 

of the firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This 

article is for general information purposes and is not intended to be and should not be taken 

as legal advice.  
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