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One of the most complicated aspects of employ-
ment-related compliance for health care organiza-
tions is providing and ensuring uninterrupted meal 
breaks for non-exempt, or hourly, employees. The 
federal Fair Labor Standards Act of 19381 (FLSA) 
provides some helpful guidance with case law 
interpreting its statutes and regulations, but state 
and local laws can muddy the water.

The nature of patient-care environments, particularly hospi-
tals, makes administration of meal break policies uniquely 
complicated, especially for employers with operations in several 
states. Unlike many other industries, health care employers 
often have unanticipated patient needs arise that require staff 
to return from meal breaks early or be interrupted in some 
manner. In addition, during their meal breaks, nurses, techs, 
and other staff members may be asked questions, or be directed 
by physicians who are not employed by the hospital and who 
may not appreciate that the employee is on a break. Then, when 
an interruption is experienced, the employee may not know 
at the time whether it will be a “de minimis”2 interruption or 
significant enough to justify clocking in. To further compli-
cate the matter, health care employees may carry work phones 
or pagers or could have a geographic restriction that prevents 
them from leaving the premises during their meal break. In 
each of these situations, both the employee and the manager are 
required to make judgment calls about whether the meal break 
is compensable. 

Additionally, there are few bright-line rules. The majority 
of federal guidance indicates that so long as the meal break 
“predominately benefits” the employee, the meal break is not 
compensable, but there is no specific definition of this term 
in the guidance. Aside from the fact that it is important for 
the well-being of health care employees to be able to take 
uninterrupted meal breaks, wage and hour lawsuits can drain 
resources better directed toward patient care, and generally are 
not covered by employment practices liability insurance (EPLI). 
Limited concerns raised by a single disgruntled employee can 
quickly blossom into a substantial issue in the hands of a plain-
tiff’s attorney who may be looking to bring a lucrative class/
collective action. Therefore, it is crucial to train supervisors 
and those with payroll responsibility to carefully review issues 
that are raised regarding pay, and that they recognize when to 
escalate concerns to senior management or counsel.

Preserving “Bona Fide” Meal Breaks 
A common claim made by health care employees is that their 
meal breaks have been so interrupted that the meal periods are 
no longer “bona fide.” The FLSA explains “bona fide”3 meal  
breaks as follows: 

[t]he employee must be completely relieved from duty 
for the purposes of eating regular meals. Ordinarily 
30 minutes or more is long enough for a bona fide 
meal period. A shorter period may be long enough 
under special conditions. The employee is not relieved 
if he is required to perform any duties, whether active 
or inactive, while eating.4

The U.S. Department of Labor’s (DOL’s) Field Operations 
Handbook indicates that to determine whether an employee is 
completely relieved from duty, even if the meal period is less 
than 30 minutes, employers must conduct a case-by-case deter-
mination, evaluating factors including:

(a) Work related-interruptions to the meal period are 
sporadic and minimal. (b) Employees have sufficient 
time to eat a regular meal. Periods less than 20 min-
utes should be given special scrutiny . . . (c) The pe-
riod involved is not just a short break for snacks and/
or coffee but rather is a break to eat a full meal, comes 
at a time of day or shift that meals are normally 
consumed, and occurs with no more frequency than 
is customary. (d) There is an agreement (e.g. CBA) be-
tween the employees and employer that the period of 
less than 30 minutes is sufficient to eat a regular meal. 
(e) Applicable State or local laws do not require lunch 
periods in excess of the period indicated.5

Being “on call” during a meal break does not necessarily render 
the meal break compensable.6 However, interruptions during 
“on call” meal breaks necessitate compensation.7 The mere fact 
that employees are required to wear radios or be available to 
be recalled to work does not prove that they are required to 
perform any duties, whether active or inactive, while eating.8

DOL Opinion Letters pertaining to bona fide meal breaks 
are somewhat instructive. For instance, in a 1992 Opinion 
Letter, the DOL established that a bona fide meal period would 
not be considered compensable under the FLSA in any of the 
following circumstances: (1) being required to leave a telephone 
number where employees are reachable during their meal 
break; (2) being required to leave radios on during a meal break; 
and (3) occasionally answering citizen questions during meal 
breaks (such as at a restaurant).9 Other guidance from the DOL 
provides, however, that “[i]f the meal period is interrupted by a 
call to work, it then becomes hours worked”10 and that missed 
meal breaks constitute hours worked and require compensa-
tion at the premium rate if the missed meal break pushes the 
employee into overtime.11
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Recent case law appears consistent with reasoning from 
these letters, generally holding that the occurrence of frequent 
interruptions during an “on call” meal break renders the time 
compensable. For example, a medical assistant who answered 
her phone remotely, called in prescriptions, and visited patients 
outside of work was entitled to compensation for such “on call” 
work.12 However, cable line technicians who were only called 
once during 50% or fewer of “on call” meal break shifts were 
not entitled to compensation for the meal period. A Missouri 
court held that meal breaks were compensable for front desk 
clerks who lived onsite at a hotel and were required to supervise 
the front desk at all times, handling approximately five to seven 
calls per night from guests.13 These employees were “working 
while ‘on call’” because at least one front desk clerk had to 
remain on the premises and experienced frequent interrup-
tions.14 Similarly, a plaintiff who took his meal breaks in the 
same room as the front desk and was responsible for any job 
duties that arose while he was eating, was entitled to compen-
sation for his meal break.15

Geographic restrictions alone, such as those  
restricting the employee to the medical campus 
during meal breaks, do not negate the bona fide 
meal period.16 Under these circumstances, it is 
advisable that employees be required to take 
their meal breaks away from their work areas, 

not carry work-issued pagers or cell phones during their meal 
breaks (or turn them off), and have access to an exception 
procedure when their meal breaks are interrupted.

Off-the-Clock “Work” 
Under the FLSA, “principal activities” are those that are inte-
gral and indispensable to the work the employee is employed 
to do and are considered “work.”17 Thus, the threshold issue 
is whether or not the activities that may occur during meal 
breaks, such as emailing and texting, are considered “work” 
under the FLSA, such that they are both integral and indis-
pensable to the employee’s principal activities.18 The U.S. 
Supreme Court, in Integrity Staffing Solutions, Inc. v. Busk, 
determined that for a pre- or post-shift activity to be compen-
sable under the FLSA, it must be an “intrinsic element” of the 
job, something that an “employee cannot dispense with if he 
is to perform his principal activities.”19 “Work” is not defined 
under the FLSA. Rather, courts consider whether the activity 
is “controlled or required by the employer and pursued for 
the benefit of the employer.”20 Courts also examine whether 
the employer knew or had reason to know the work was being 
performed, and how the employer managed the work.21 

Regulations are vague and case law is constantly devel-
oping, making what constitutes “work” under the FLSA 
a moving target. For example, during meal breaks, many 
non-exempt employees now have the ability to check their 
work email on their phones and receive text or email messages 
from co-workers regarding work. It is critical for employers 
to evaluate which of these tasks their employees are able to 
do remotely and ensure that, to the extent employees perform 
such work during meal breaks, the employees know how to 
be compensated for such time and use exception procedures 
addressed below. 

Timekeeping Systems and the Importance  
of Exception Procedures 
Health care employers generally track non-exempt employees’ 
meal break time either with an automatic deduction or a 
swiping timekeeping system. Both systems are compliant; 
however, the devil is in the details. Specifically, regardless of 
what timekeeping system is utilized, the employer must offer an 
exception procedure, such as a log book. This approach could 
include a form whereby the employee attests at the end of each 
pay period that the timekeeping records are accurate, and if 
they are not, an adjustment is requested. This form also may 
acknowledge that the employee knows how to use the excep-
tion procedure. Employers may want to reference the exception 
procedures in orientation materials and regularly follow up 
with employees who do not use them.22
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Federal Regulations and Administrative 
Interpretations
The U.S. DOL, under the previous administration, focused 
on several issues affecting health care workers, so it is worth 
noting two of the pertinent regulations issued:

❯❯  Home Care Regulations:23 Enforcement of the FLSA’s com-
panionship services exemption began January 1, 2016. The 
regulations generally apply to employees who provide care 
and protection to individuals who, due to age or infirmity, 
are unable to care for themselves. Although employers had 
long relied on this exemption to not pay overtime to many 
home care workers, such workers now must be paid over-
time, including many “direct care workers such as certified 
nursing assistants, home health aides, personal care aides, 
and other caregivers,” as well as live-in domestic service 
workers.24 Additionally, the DOL’s guidance states: “For a 
live-in domestic service employee, such as a live-in room-
mate, the employer and employee may agree to not pay for 
time spent during bona fide meal periods, sleep periods, 
and off-duty time. If the meal periods, sleep time, or other 
periods of free time are interrupted by a call to duty, the 
interruption must be counted as hours worked.” Therefore, 
employers should carefully train employees and review 
agreements around meal time compensation. 

❯❯  Administrative Interpretations Regarding Independent 
Contractors and Joint Employment Status:25 The DOL issued 
two administrative interpretations that broadened low-wage 
worker protections in two regards. First, the DOL essential-
ly indicated that the definition of “employ” is broad under 
the FLSA such that most workers will qualify as “employ-
ees,” not independent contractors. Second, the DOL issued 
guidance regarding joint employment, following similar 
guidance issued by the National Labor Relations Board that 
joint employment is significantly broader than certain com-
mon law (right to control) determinations had been. Under 
these tests, it is likely that certain functions that health care 
employers may outsource or contract, such as janitorial, 
dietary/food and nutrition, security, certain administrative 
functions, sterile processing, and other areas, may support a 
joint employment finding. To this end, if the outsourcing or 
temporary staffing agency is not properly training around 
or paying for meal breaks, or taking improper deductions, 
the health care employer could face joint employment reper-
cussions.26

State Law Nuances
Although most states generally follow the same principles in 
providing meal breaks, laws vary from state-to-state and often 
there is little on-point case law. For example, in Kentucky, the 
guarantee of a meal break can be negated if language to that 
effect is in the employee handbook.27 Such a move would likely 
be considered a violation of law in California, where meal 
breaks are heavily regulated. Conversely, states such as Illinois 
provide exceptions to the state meal break law for employees 
“who monitor individuals with developmental disabilities or 
mental illness, or both, and who, in the course of those duties, 
are required to be on call during an entire 8 hour work period; 
however, those employees shall be allowed to eat a meal during 
the 8 hour work period while continuing to monitor those 
individuals.”28 Compare with Washington, where all employees 
must take a 30-minute completely duty-free meal break;29 if the 
employee could be called back to duty on a “moment’s notice,” 
the employee is not completely relieved of all duties.30

Overtime Thresholds and the Meal Break Impact
In addition to the federal regulations governing overtime pay 
(e.g., 40 hours per week under the FLSA31), some states have 
passed stricter regulations on daily overtime thresholds. This 
is particularly relevant for hospital and patient-care employers 
who have non-exempt employees work 10- or 12-hour shifts. 
For instance, Colorado requires overtime to be paid after 12 
hours per day.32 California is even more restrictive, entitling 
employees to premium pay after an eight-hour shift, and double 
pay after working 12 hours in a day.33 Like California, Nevada 
and Alaska each entitle employees to premium pay after 
reaching eight hours, with a unique caveat in Alaska exempting 
employees from overtime if they have a legally sufficient flexible 
work plan (i.e., employee consents in writing and the Alaska 
Department of Labor approves the plan).34
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These overtime thresholds implicate meal breaks for several 
reasons. First, an unpaid meal break could push the workday 
into overtime, requiring pay at a premium rate. Next, some 
states require employers to provide a second “duty free” meal 
break if an employee reaches a certain number of hours in a 
day. This poses the same problems as a regular meal break, 
and could potentially subject an employer to greater overtime 
liability. 

Conclusion
Staying compliant with wage laws can help health care employers 
avoid distracting and costly collective/class actions or adminis-
trative charges and also help to retain employees, so it is advis-
able for health care employers to regularly review their policies 
and ensure that their training is frequent and up-to-date. 
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