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Dell Appraisal Fallout Impossible In Nevada

Law360, New York (June 21, 2016)

The Delaware Chancery Court’s recent determination of the fair 
value of Dell Inc. (In re Appraisal of Dell Inc., C.A. No. 9322-VCL 
(Del. Ch. May 31, 2016)) has prompted a strong response and valid 
concerns over the potential impact of the decision not only on the 
outcomes of future appraisal proceedings under Delaware law, but 
also on the terms of pending or potential transactions being 
negotiated under the specter of a possible appraisal action. Such 
concerns are unwarranted and unnecessary under Nevada law, 
which yields a much more definitive and predicable result.

In the Dell decision, Vice Chancellor J. Travis Laster concluded that 
the “fair value” of Dell Inc. shares was more than 28 percent higher 
than the consideration paid in the merger transaction approved by 
the company’s stockholders after a very well-publicized process that
included an amendment to the merger agreement to provide 
stockholders with higher consideration for their shares as well as a 
special cash dividend. The vice chancellor even noted that “[i]n this 
case, the Company’s process easily would sail through if reviewed under enhanced scrutiny” 
before ultimately concluding that the sale process did not yield consideration reflective of the 
company’s “fair value” under Delaware law: “In a liability proceeding, this court could not hold 
that the directors breached their fiduciary duties or that there could be any basis for liability. But 
that is not the same as proving that the deal price provides the best evidence of the Company’s 
fair value.”

Many practitioners are already expressing concerns about the potential effects of the decision, 
in particular as it might negatively impact deal negotiations and increase the risk of so-called 
appraisal arbitrage. In response to the Chancery Court’s appraisal award, Martin Lipton and 
Theodore N. Mirvis of Wachtell Lipton Rosen & Katz noted that in terms of appraisal 
jurisprudence in Delaware, the decision may be an “outlier” but nonetheless could have a 
meaningful impact on deal negotiations: “For their part, private equity firms should be expected 
to ask whether they face routine appraisal exposure in Delaware, no matter how robust the 
auction, and therefore seek out alternative transaction structures to cap and price their risk (or 
exit the market entirely).”[1] As Lipton and Mirvis fairly point out, the decision gives rise to “a 
substantial risk that public stockholders lose out — whether by losing a value maximizing deal 
altogether or through value leakage to appraisal arbitrageurs.”

While many Delaware corporations may be left to ponder the length of the shadow yet to be 
cast by the Dell decision, Nevada public corporations can take comfort knowing that a 
comparable result is impossible under Nevada law. With respect to mergers, Section 92A.390 of 
the Nevada Revised Statutes (NRS) expressly eliminates a right of dissent (and thus, any 
potential action for appraisal) for holders of shares of any class or series of shares that, as of 
the record date of the meeting to approve the transaction, is “a covered security under section 
18(b)(1)(A) or (B) of the Securities Act of 1933” or traded in “an organized market and has at 
least 2,000 stockholders and a market value of at least $20,000,000, exclusive of the value of 
such shares held by the corporation’s subsidiaries, senior executives, directors and beneficial 
stockholders owning more than 10 percent of such shares” (NRS 92A.390(1)(a)-(b)).
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Public companies listed on a national securities exchange should satisfy the “covered security” 
test and as such should not be subject to the dissenter’s rights process and related appraisal 
proceeding, so long as the merger consideration consists of (1) cash or (2) shares that are listed 
(or approved for listing) on a national securities exchange (NRS 92A.390(3)). This “market out” 
exception to the dissenter’s rights process under Nevada law relies on efficient markets to 
determine fair value, including and perhaps especially after the announcement of a 
transaction.[2] The ability for stockholders to trade their shares in an efficient and liquid market 
renders an appraisal proceeding unnecessarily burdensome and wasteful. As a result, acquirers 
of Nevada public corporations are generally not required to factor in the risk of an outsized fair-
value determination in an appraisal proceeding, or subject transactions to conditions or 
adjustments based on the number of potential dissenters. Further, appraisal arbitrageurs are 
unable to leech value from a transaction in which parasitic opportunism constitutes their only 
interest.

Of course, if the consideration to be paid to stockholders is the result of a breach of fiduciary 
duties or fraud, stockholders have other clear remedies available under Nevada law, and no 
dearth of willing plaintiff-side lawyers eager to pursue those claims. In that regard, Nevada’s 
corporate laws also provide a distinct advantage to all parties, setting forth a set of clear and 
stable statute-based principles rather than a case law-driven model subject to ever-evolving 
judicial “guidance.”

The ground rules for parties to a transaction, including as they relate to fiduciary duties of 
directors even in the takeover context, are generally set forth in clear and succinct statutes 
available to all parties before negotiations begin. (See NRS 78.138 and 78.139) As such, 
Nevada’s business court judges are able to focus their time and energy applying the law made 
by the Nevada Legislature without the burden of being expected to make it up as they go along, 
and corporate managers do not have to wait for a judge to review their transaction with 
hindsight in order to ultimately find out what their fiduciary obligations were. Common sense and 
reasonable business judgment predominate, allowing directors to focus on negotiating a 
transaction that is in the interests of the corporation in light of relevant circumstances rather 
than nervously adhering to court-made checklists in an attempt to avoid personal liability.

The full impact of the Dell decision is yet to be fully realized. At present, Delaware corporations 
face meaningful uncertainty as to its effect on deal negotiations and appraisal actions. Once 
again, the Chancery Court’s guidance has created more questions than it answers, leaving 
directors and advisers to navigate the resulting storm — of course, until the winds change 
again. Nevada stands as a ready refuge.

—By Albert Z. Kovacs, Brownstein Hyatt Farber Schreck LLP

Albert Kovacs is a shareholder in Brownstein Hyatt's Las Vegas office.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of 
the firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article 
is for general information purposes and is not intended to be and should not be taken as legal 
advice.

[1] https://corpgov.law.harvard.edu/2016/06/03/delaware-court-of-chancery-appraises-fully-shopped-
company-at-nearly-30-over-merger-price/

[2] Before the predictable chorus begins wailing that Nevada is engaged in a “race to the bottom” or is 
otherwise “lax” in providing this market exception, it should be noted that the Nevada provision is based 
on the same concept found in Section 13.02 of the Model Business Corporation Act.
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