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Dodd-Frank 5 Years Later: Main Street Is Still Losing

Law360, New York (September 4, 2015)

The last hearing held by the House Financial Services Committee 

before the month-long August recess included in its title a 

straightforward question: “Are We More Prosperous?” Nearly 

eight years removed from the start of the Great Recession and at 

the five-year anniversary of the Dodd-Frank Act, those who 

championed the financial overhaul are answering that question in 

the affirmative. In claiming victory, they most often (at least until 

this week) cite record growth on Wall Street. But ask that same 

question on Main Street and you will get a much different answer.

Over the past five years, the U.S. has suffered from the slowest 

economic recovery in modern history. Burdensome new 

regulations introduced by Dodd-Frank have hampered investment 

and lending, driving new business formation to a historic low. 

Even worse, business failures are now outpacing births for the 

first time since the U.S. Census Bureau began collecting data on these trends in the late 1970s. 

Harvard researchers Marshall Lux and Robert Greene recently wrote that part of the problem 

rests with the rapid decline of market share held by community banks, resulting in less small-

business lending, which is the engine of our country’s economic growth. In fact, according to the 

Independent Community Bankers Association, over half of all business loans under $1 million 

nationwide are issued by local banks and credit unions.

For the average American, this has meant suppressed wage growth and less opportunity to 

move into higher-paying careers. The National Employment Law Project issued findings last 

year showing most job gains during the recovery have been concentrated in low-wage 

industries. While mid-wage industries accounted for 37 percent of job losses during the 

recession, they have represented only 26 percent of gains since. At the top, high-wage jobs 

accounted for 41 percent of losses but only 30 percent of gains. For millions of workers, rungs in 

the economic ladder are being ripped out.

Dodd-Frank Was Flawed From Inception

Dodd-Frank also limited the options available to low-income consumers to manage their 

finances under these conditions, landing a one-two punch on those hardest hit by the recession. 

The tools these consumers rely on are either dwindling or becoming more expensive, despite 

the fact they had nothing to do with the root causes of the collapse. This trend started with 

implementation of Dodd-Frank and has accelerated under the Consumer Financial Protection 

Bureau it shepherded into existence.

Take as an example Dodd-Frank’s impact on access to free checking. According to annual 

surveys by Bankrate.com, 76 percent of all bank accounts were free prior to the 2009 

enactment of the law, charging nothing to the consumers who relied on them to meet their 
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everyday purchasing and payment needs. However, by 2013, that number had been cut in half 

with only 38 percent of bank accounts offered free of charge. What caused this change? The 

Durbin Amendment included in Dodd-Frank, which was more good politics than good policy, 

limited the interchange fee that banks charge retailers for their services, taking away a major 

economic incentive for banks to service low-income consumers free of charge.

According to a study published by the International Center for Law & Economics, the minimum 

average balance consumers needed to carry to qualify for free checking doubled between 2009 

and 2013, while monthly maintenance fees applied on accounts failing to meet those 

requirements sharply increased over the same time. This stands in direct contrast to patterns 

seen at smaller banks that were exempted from the Durbin Amendment. The three authors of 

the study cited research by economist Richard J. Sullivan of the Kansas City Federal Reserve 

Bank in writing that “while access to free checking plunged at banks subjected to the Durbin 

Amendment, free checking actually increased at smaller banks below the $10 billion threshold.”

Under Dodd-Frank, it seems that free checking has become something reserved only for those 

with the ability to carry a high balance, not workers living paycheck to paycheck. Even former 

Rep. Barney Frank, D-Mass., has called for revisiting the Durbin Amendment, saying “I believe 

that a free-market approach in this area will be better for the economy and all concerned parties 

than the current system.”

CFPB Hurts, Rather Than Helps, Low-Income Consumers

As free checking went away, many low-income consumers turned to prepaid cards. In fact, 

between 2009 and 2013, prepaid card transactions grew at a faster rate than any other type of 

noncash payment. As Fitch Ratings Inc. noted last year, “The growing popularity of prepaid 

cards is, in part, a consequence of the Durbin Amendment. ... The checking fees are 

burdensome to low-balance account holders, and many have closed accounts and looked for 

alternative banking products.” In addition to not having to comply with the Durbin Amendment, 

prepaid card companies have ditched the costly brick-and-mortar structure of banks, using 

grocery stores and retail chains as branches to bring millions of low-income Americans into the 

modern payments ecosystem. Their efforts alone have resulted in billions of dollars put back in 

those consumers’ pockets as they avoid check-cashing fees, not to mention the benefits of 

having access to online bill pay, savings features and other services.

The CFPB’s response? Slam the prepaid industry with over 870 pages of new regulations. That 

is more text than was required for Congress to write the entirety of Dodd-Frank. One of the most 

troubling pieces of the proposed regulations is a provision that would apply credit card rules to 

overdraft protection on prepaid cards, effectively eliminating consumers’ access to this feature. 

Today, overdraft is already a service consumers must choose to opt-in to receive and not 

surprisingly, many users have told the CFPB they want continued access. In fact, nearly 6,000 

comments to the CFPB tell stories of consumers relying on overdraft when money runs tight to 

pay for gas to get to work, groceries to feed their children and necessary medicine.

While not insignificant, the prepaid rulemaking by the CFPB is only a test case for putting 

parameters around overdrafts linked to checking accounts, rules that are on schedule to be 
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issued later this year. Think the market will save consumers through innovative new products? 

Think again. PayPal Inc., Google Wallet and digital currencies are all either tied up in current 

rulemakings and enforcement actions by the CFPB or otherwise quickly coming into its 

crosshairs.

Also on the CFPB’s radar is the short-term, small-dollar lending industry. While these products 

are already heavily regulated at the state-level, the CFPB plans on proposing a federal 

framework before the end of the year that could very well put these community institutions out of 

business altogether. This will have a real impact on the low-income consumers who use these 

loans to meet their emergency needs. It begs the question as to what is driving this rulemaking? 

It certainly isn’t consumers. Complaints concerning payday loans represent only 1 percent of 

filings to the CFPB’s own consumer complaints database.

The end result of all these new rules — especially for low-income consumers who can’t get or

don’t want a credit card — will either be illegal alternatives to meet their financial services needs 

or no options at all.

Are Common-Sense Reforms Possible?

Lawmakers are well-aware of how these rules are negatively impacting financial institutions and 

their constituents, but the avenues available to them to intervene are limited. The CFPB remains 

an unappropriated and largely unaccountable agency. In addition, there is a lack of willingness 

for bipartisan action to reform anything related to Dodd-Frank.

However, the opinion of Dodd-Frank and the CFPB among its allies in Congress may finally be 

hitting a turning point. Most recently, Democrats on the House Financial Services Committee 

overwhelmingly voted to scale back the CFPB’s incursion into the indirect auto lending industry. 

While the CFPB is barred from overseeing auto dealers, it has been using its authority over 

lenders to go after how vehicles are sold and financed — raising the ire of members on both 

sides of the aisle.

A next step toward correcting the CFPB’s course would be for Congress to change the agency 

from being run by a single director to being overseen by a five-member board of commissioners. 

The former Harvard bankruptcy law professor and current Sen. Elizabeth Warren, D-Mass., 

advocated for such a structure when she called for the creation of a “Financial Product Safety 

Commission” in 2007. This idea of various perspectives being important to the function of this 

regulatory agency was not lost on Congress. The original draft of the financial reform legislation 

proposed in the Senate Banking Committee called for a five-member board of directors to head 

a newly created consumer financial protection agency. Furthermore, the House-passed version 

of Dodd-Frank included a five-member commission. Ultimately, those versions were not signed 

into law.

Unfortunately, Dodd-Frank and the CFPB appear to remain untouchable for the time being. 

Even the most modest reforms are batted down by those who refuse to admit that the law is 

anything but perfect in its current form. Until we come to recognize Dodd-Frank’s shortcomings, 

roadblocks will remain for consumers on Main Street as they look to move up the economic 
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ladder. The well-intentioned efforts of the CFPB to move consumers out of a cycle of debt will 

only serve to entrench them in a life of poverty.

—By Marc S. Lampkin, Brownstein Hyatt Farber Schreck LLP
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