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Flawed Federal Oversight Hinders Tribal Energy Development

Law360, New York (June 26, 2015, 11:45 AM ET) --

Despite significant potential for resource development on tribal lands, tribal 

energy resources remain largely undeveloped. To understand why, the 

chairman of the U.S. Senate Committee on Indian Affairs, Sen. John 

Barrasso, R-Wyo., requested that the Government Accountability Office

examine barriers to energy development on tribal lands.[1] This June, the 

GAO released its report with a telling title — “Poor Management by BIA has 

hindered energy development on Indian Lands.”[2] The report found that 

“Bureau of Indian Affairs’ management shortcoming, and other factors —

such as complex regulatory framework, tribes’ limited capital and 

infrastructure, and varied tribal capacity — have hindered energy 

development.”[3] This article examines several of these problems, as well as certain 

recommendations by the GAO and Congress to address them.

Tribal Resources

Indian tribes and their members are together the third-largest owner of domestic mineral 

resources, including oil, gas and coal.[4] According to the National Congress of American 

Indians:

[t]ribal lands contain abundant and largely underdeveloped conventional and renewable energy 

resources that hold great promise for the current and future generations of Native peoples. Even 

with this substantial potential, there are only two commercial-scale renewable energy projects 

operating in Indian Country. In the conventional energy field, tribes boast nearly a quarter of the 

nation’s on-shore oil and gas reserves and developable resources and one-third of the nation’s 

western low-sulfur coal. Nevertheless, Indian tribes and communities face not only many of the 

same challenges in developing their energy resources and infrastructure that state and local 

governments and non-Indian communities face but also additional challenges — including 

special laws, regulations, and policies that are completely unique to Indian Country and often to 

a specific tribe, as well as grossly inadequate physical infrastructure, limited access to capital, 

and high workforce training and development needs.[5]

The GAO made similar findings, noting that tribal energy resources remain significantly 

undeveloped relative to surrounding non-Indian resources. For example, the the GAO report 

found that as of March 2015: (1) the Kumeyaay Wind Facility in California is the only operational 

utility-scale facility on Indian lands, (2) only one utility-scale wind project is under construction 

on Indian lands, and (3) one utility-scale solar project is under construction on Indian lands.[6] In 

contrast, from 2004 through 2013, throughout the U.S., 686 utility-scale wind projects 

contributed more than 54,000 MWh of generating capacity to the grid, and 778 utility-scale solar 

projects added more than 7,000 MWh of generating capacity to the grid.[7]
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Federal Environmental Laws Hinder the Development of Tribal Energy Resources

A major challenge, associated with energy development on tribal lands, is federal environmental 

laws that apply to Indian resource development, such as the National Environmental Policy Act 

(NEPA), which requires federal agencies, like the BIA, to evaluate major federal actions 

significantly affecting the human environment.[8] Federal agency review and approval of leases, 

permits and other documents generally trigger NEPA because they qualify as “major federal 

actions.”[9] Tribal energy projects also may be subject to the National Historic Preservation Act, 

and in some cases, the Endangered Species Act if the action in question would jeopardize the 

survival of any endangered or threatened species, or adversely modify its designated critical 

habitat.[10]

Not surprisingly, the GAO found that the “added complexity of federal process stops many 

developers from pursuing Indian oil and gas resource development” as well as additional 

costs.[11] For example, the GAO reported that an oil and gas well developing Indian resources 

costs approximately 65 percent more for regulatory compliance than a similar well developing 

private resources.[12]

The U.S. Senate Committee on Indian Affairs has made similar findings, stating:

In recent years the Committee has received concerns and complaints from Indian tribes that the 

many Federal laws governing the development of tribal energy resources are complex and often 

lead to significant cost, delay and uncertainty for all parties of tribal energy transactions. These 

costs, delays and uncertainties tend to discourage development of tribal trust energy resources 

and drive development investments to private or non-tribal lands that are not subject to these 

same Federal laws.[13]

Another complication is that energy development on tribal lands, according to certain 

stakeholders, is not being managed according to tribal priorities. Rather, the energy 

development is being managed according to general public land principles, which often focus on 

certain types of energy production based on the current administration’s policies instead of tribal 

priorities.[14] In fact, the Coalition of Large Tribes passed a resolution in 2013, calling for the 

federal government to adopt policies that declare Indian lands are not public, and should be 

managed by Indian tribes for the benefit of their members, and not according to public 

interested standards.[15]

Delays and More Delays

Because approval from the BIA is required throughout the development process of tribal 

resources, including the approval of leases, rights-of-way agreements and appraisals, tribes and 

nontribal partners are at the mercy of the BIA. [16] The GAO found that the BIA’s review and 

approval process “can be lengthy and increase development opportunities, lost revenue, and 

jeopardized viability of projects.”[17] In a relatively egregious example, the GAO report found 

that the Southern Ute Indian Tribe had been waiting for approximately five years for the BIA to 

review 81 pipeline ROW agreements, and eight years for several ROW 
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applications.[18]According to the tribe’s chairman, the tribe lost an estimated $95 million in 

revenue due to delays associated with the BIA’s review and approval process.[19]

ITEDSA of 2005

In an effort to address some of the issues discussed above, Congress enacted the Tribal 

Energy Development and Self-Determination Act of 2005.[20] ITEDSDA, among other things, 

created an alternative process for Indian tribes to negotiate and approve energy-related 

agreements and rights-of-way on tribal trust lands. Section 3504 of the ITEDSDA authorizes 

‘‘tribal energy resource agreements’’ (TERAs) between an Indian tribe and the Secretary of the 

Interior, which allow an Indian tribe to enter into leases, business agreements and rights-of-way 

for energy resource development without further approval of the secretary.

Despite the potential benefits associated with TERAs, as of the date of the GAO report, no tribe 

has entered into a TERA with the U.S. Department of the Interior.[21] The GAO found that a 

number of factors have deterred tribes from entering into TERAs including: (1) uncertainty 

regarding TERA regulations; (2) limited tribal capacity and costs associated with assuming 

activities currently conducted by federal agencies; and (3) a complex application process.[22]

Potential Solutions

To address the issues raised in its report, the GAO recommended that the Secretary of the 

Interior, and the Director of the BIA, or the Director of the Office of Indian Energy and Economic 

Development take a number of actions, including:

 To improve the efficiency and transparency of its review process, the BIA should (1) 

develop a documented process to track its review and response times and (2) enhance 

data collection efforts to ensure it has data needed to track its review and response 

times[23].

 Provide additional energy development-specific guidance on provisions of TERA

regulations that tribes have identified to Interior as unclear.[24]

Although the GAO report indicates that Interior has agreed with the GAO’s recommendations 

related to TERA and the need for additional guidance, it is unclear what the guidance will look 

like, and when it will be provided.[25]

In an effort to address these issues, Congress is also considering taking action. Currently, the 

Senate is considering S. 209, the Indian Tribal Energy Development and Self-Determination Act 

Amendments of 2015. The bipartisan legislation sponsored by Sen. Barrasso is intended to 

provide Indian tribes with more tools to develop energy resources and to remove unnecessary 

barriers to economic development. The bill will do this by, among other things, streamlining the 

process for approving TERAs, while at the same time making it more predictable for tribes.[26]

It is unclear whether Congress will ultimately pass S. 209. What is clear, however, is that federal 

environmental laws have made tribal energy development more difficult and costly. Until the 

federal review process is significantly streamlined and made more predictable, tribes will 
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continue to have difficulty developing their resources, and potential private partners will be less 

inclined to make the necessary investments necessary to develop tribal resources.

—By Ryan A. Smith and Teddy Tanzer, Brownstein Hyatt Farber Schreck LLP
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