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On June 29, the Environmen-
tal Protection Agency and 
U.S. Army Corps of  Engi-

neers issued new rules defining the 
phrase “waters of  the United States” 
under the Clean Water Act. The EPA 
and Army Corps have spent the last 
nine years trying to define WOTUS, 
issuing and withdrawing several 
confusing guidance documents. 

These new rules identify hydro-
logic features that categorically meet 
a “substantial nexus test” and fall 
within the CWA’s reach. They also 
identify water features that might 
constitute WOTUS if, on a case-
specific basis, they are found to have 
a significant connection to navigable 
waters. 

These new rules, though provid-
ing greater clarity and predictability, 
will subject many land development 
activities remote from any navigable 
waters to Section 404 of  the CWA, 
which prohibits the discharge of  
dredge or fill material into WOTUS 
without a federal permit.

The CWA prohibits discharges 
of  pollutants and fill materials in 
“navigable waters,” which are in turn 
defined as “waters of  the United 
States, including the territorial seas.” 
Three U.S. Supreme Court opinions 
have interpreted this definition and 
are the basis for the new rules. 

In the 1985 opinion in Riverside 
Bayview Homes, a unanimous court 
ruled that the definition of  WOTUS 
encompassed not only navigable 
waters but all wetlands adjacent 
to navigable waters. Justice Byron 
White wrote that the definition of  
WOTUS was intended to expand 
the scope of  the CWA to the maxi-
mum extent permitted under the 
Commerce Clause. 

In the 2001 Solid Waste Agency 
of  Northern Cook County decision, 
a 5-4 majority of  the court held that 
although Congress’ authority under 
the Commerce Clause is broad, it 
did not extend to isolated gravel 

ponds even though they were used 
by migratory birds. Those ponds, 
therefore, were outside of  the juris-
dictional reach of  the CWA.

Five years later, the Supreme 
Court considered whether filling 
wetlands that were connected by 
manmade structures to a navigable 
waterway between 11 and 20 miles 

away violated the CWA. Writing 
for the four-judge plurality, Justice 
Antonin Scalia stated that only rela-
tively permanent standing or flow-
ing waters such as streams, rivers 
and lakes are within the scope of  
the CWA. 

As for wetlands, he opined that 
only those with a continuous surface 
connection to navigable waters are 

covered. Justice Anthony Kennedy’s 
concurrence, adopted by many fed-
eral courts as the controlling test, 
employed the “substantial nexus 
test:” “Wetlands possess the requi-
site nexus, and thus come within the 
statutory phrase ‘navigable waters’ 
if  the wetlands, either alone or in 
combination with similarly situated 
lands in the region, significantly af-
fect the chemical, physical and 
biological integrity of  other covered 
waters more readily understood as 
navigable.”

The new rules identify eight cat-
egories of  jurisdictional waters. The 
first four include a straightforward 
application of  the statute: traditional 
navigable waters, interstate waters, 
territorial seas and impoundments 
of  these three.WOTUS also include 
all tributaries which flow directly or 
indirectly to navigable waters, but 
explicitly exclude drainage ditches 
that only flow during the precipita-
tion events.

The sixth WOTUS category is 
“adjacent waters,” such as wetlands, 
ponds, lakes, oxbows, and impound-
ments. The term adjacent includes 
“neighboring,” which is defined as 

being within 100 feet of  a navigable 
waterbody or within a 100-year 
flood plain but not more than 1,500 
feet from the waterbody. Waters are 
adjacent even if  they are separated 
from other waters by constructed 
dikes and barriers or natural river 
berms.

All waters meeting these hy-
drologic definitions are WOTUS 

regardless of  their actual impact on 
navigable waters.

The rules also include two cat-
egories of  waters that may be con-
sidered WOTUS on a case-specific 
basis if  they have a significant nexus 
to navigable waters, either singly or 
with other similar waters. The first 
category includes prairie potholes, 
coastal bays, vernal poles and cos-
tal prairie wetlands. The second 
includes waters within the 100-year 
flood plain or located within 4,000 
feet of  a navigable water.

It should be noted that the 
WOTUS definition excludes waste 
treatment systems, ditches with 
ephemeral or intermittent flows or 
those that do not flow directly into 
navigable waters, artificially irrigated 
areas, constructed lakes and ponds, 
mining ponds constructed on dry 
land, ground water and storm water 
control features created on dry land.

The breadth of  this definition 
means any development activities 
— potentially including home build-
ing, oil and gas operations, sand and 
gravel mining, hard rock mining and 
ski area development — that fall 
within an area defined as WOTUS 

will require a federal 404 permit, 
which can be a daunting endeavor. 
It is not surprising that days after 
the rules were announced, 25 states 
and other private parties sued to 
overturn them. The definition of  
WOTUS, therefore, may ultimately 
be written by the federal courts. •
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THESE NEW RULES, THOUGH PROVIDING GREATER 
CLARITY AND PREDICTABILITY, WILL SUBJECT MANY 
LAND DEVELOPMENT ACTIVITIES REMOTE FROM ANY 
NAVIGABLE WATERS TO SECTION 404 OF THE CWA.


