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INVESTOR BEWARE: KNOW THE GAME 
RULES BEFORE PLACING YOUR BETS
Gaming issues can impact the lender-borrower relationship more than you realize.
By Angela Turriciano Otto and Sonia Church Vermeys

Casinos continue to expand in ex-
isting and new markets through-
out the West. Owners may obtain 

third-party financing to develop these 
new casino projects. 

Below are a few gaming issues to 
consider when negotiating the terms of 
casino financings:

Regulatory Approvals
In a few jurisdictions, the gaming au-

thorities must approve the loan docu-
ments before they may be entered into 
by a gaming licensee. In other jurisdic-
tions, like Nevada, such advance regu-
latory approval of the loan documents 
is not required, but a pledge of any eq-
uity interests in a gaming licensee or 
registered holding company will not 
be effective without the prior approval 
of the gaming authorities. Further, the 
pledgor may not deliver to the lender 
or its custodial agent any certificates 
evidencing such pledged equity inter-
ests until such approval is obtained.

Finding of Suitability
In Nevada and some other juris-

dictions, lenders are subject to being 
called forward by the gaming au-
thorities, in their sole and absolute 
discretion, for a finding of suitability. 
As such, we recommend that the loan 
documents (i) include a covenant 
that the lender will cooperate with 
the gaming authorities in connection 
with the administration of their regu-
latory jurisdiction over the loan par-
ties, including the delivery of such 
documents or other information as 
may be requested by such gaming au-
thorities relating to the loan parties, 

the lender, other secured parties or 
the loan documents, and (ii) set forth 
a procedure whereby a lender who is 
not found suitable may be replaced 
and/or the borrower may prepay the 
portion of the loan held by such un-
suitable lender.

Foreclosure Hurdles
In the event the borrower or other 

obligor is in default under such loan 
documents, the lender may have to 
obtain regulatory approval or even get 
licensed to foreclose upon or exercise 
other rights and remedies with respect 
to certain collateral.

Equity Interests. In Nevada, any 
foreclosure of the equity interests in 
a gaming licensee or registered hold-
ing company or exercise of any vot-
ing and consent rights pertaining to 
such equity interests will require the 
prior approval of the Nevada gaming 
authorities. Further, the foreclosure of 
such equity interests may also require 
the licensing of the lender or ultimate 
transferee of the interests, unless such 
licensing requirement is waived by 
the Nevada gaming authorities.

Other Collateral. Similarly, the dis-
position of certain personal property 
collateral including slot machines and 
other gaming-related systems and 
equipment may require the approval 
of the applicable gaming authorities, 
or the licensing of the lender before the 
lender may sell or distribute such col-
lateral for use in the applicable state or 
for distribution outside of such state. 
In addition, if a security interest in an 
account that holds gaming reserves or 
funds required to support minimum 

bankroll requirements is foreclosed 
upon and such earmarked funds are 
removed from such account, the gam-
ing authorities may order the closure 
of all or part of the casino.

Private Equity
In recent years, some casino acqui-

sitions and developments have been 
financed with private equity dollars 
in lieu of or in addition to traditional 
financing. In Nevada, a new regulatory 
scheme has been enacted to streamline 
the private equity company licensing 
requirements, thereby encouraging 
this type of investment.

Owners of casino projects need to 
understand these special finance-relat-
ed gaming issues in order to manage 
lenders’ expectations and protect their 
own interests when negotiating loan 
transactions. A seasoned gaming at-
torney can assist owners and lenders in 
crafting loan documents that optimize 
the interplay between the deal points 
and the regulatory requirements.
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