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Possible Impacts of Trump Administration on Tribal Recognition 

Law360, (February 2, 2017) --  

The Trump administration’s impact on Indian Country may be major, 

especially in the area of tribal recognition, which is a formal 

acknowledgement of a tribe’s sovereignty, setting forth a “government-to-

government” relationship between a tribe and the federal government. 

Beyond the symbolic and legal implications of tribal sovereignty, tribal 

recognition also confers numerous federal services and resources, 

including becoming eligible to have the federal government place tribal 

lands in trust. The recognition process has been extremely controversial 

and has been dealt with very differently by Republicans and Democrats. If 

history is any guide and Trump is consistent with Republican policies, the 

Trump administration will likely roll back several of the Obama 

administration’s policies and regulations that have made it easier for 

unrecognized tribes to gain federal recognition. 

 

Not surprisingly, the federal government’s process for recognizing Native 

American tribes has been historically fraught with issues — often criticized 

as delayed, inefficient, expensive and generally “broken.” In an attempt to 

address these issues, the Obama administration’s Bureau of Indian 

Affairs proposed changes to the existing process, which resulted in a final 

rule entitled Federal Acknowledgment of American Indian Tribes (July 1, 

2015).[1] The stated purpose of the tribal recognition rule is “to improve 

the processing of petitions for federal acknowledgment of Indian tribes, 

with an aim of making the process more transparent, promoting fairness 

and consistent implementation, and increasing timeliness.”[2] 

 

The tribal recognition rule maintains the preexisting rule’s seven substantive 

criteria that petitioners must fulfill in order to gain recognition, which include identification as an 

Indian entity, a cohesive and distinct community, political influence or authority, governing 

documents, descent form a historical Indian tribe, unique membership and an absence of 

congressional termination.[3] In addition, the final rule preserved the standard of proof required 

to satisfy each criterion: “if the available evidence establishes a reasonable likelihood of the 

validity of the facts relating to that criterion.”[4] That said, the rule interprets “reasonable 

likelihood” much more loosely, indicating that “reasonable likelihood” means “more than a mere 

possibility,” rather than “more likely than not.” 

 

The final rule made other changes to preexisting regulations. Most significantly, the rule eased 

the evaluation period to satisfy tribal identification, community and political authority criteria. The 

BIA previously required petitioners to prove that tribes were a cohesive political and social 

community since 1789, while the new rule requires tribes to make such a showing only from 

1900 to present.[5] While 1900 is a more stringent date than the date initially proposed (1934), it 

nonetheless represents a meaningful departure from preexisting law, as it eases the evidentiary 
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and procedural burdens that petitioning tribes must undergo in seeking federal recognition. 

 

Another major change is that prior federal decisions, which found evidence or methodology 

sufficient to satisfy a particular criterion, may also be used to satisfy the same criterion in a new 

petition.[6] In essence, this change prevents the BIA from “raising the bar” by requiring 

increasingly stringent evidence or methodologies. By allowing a new petitioner to use particular 

evidence or methodologies that petitioners were successful in using previously, the change 

provides some administrative relief. 

 

Procedurally, the BIA also changed the regulations such that if it proposes denial of federal 

recognition, a petitioner may request a formal hearing before an administrative law judge.[7] 

Petitioning tribes, states, local governments and third parties may participate in such a hearing. 

Minor procedural changes also include enhanced notice procedures. In addition to the federal 

government providing notice to the governor and attorney general of a petitioner’s state, it will 

also provide notice to local governments and any other person who requests to receive 

notice.[8] Additionally, the rule now makes available all petition documents and notices of 

proceedings.[9] 

 

Prior to the final rule’s issuance, the proposed rule was both supported and opposed by many 

lawmakers and previously recognized tribes. Most challengers claimed that the tribal recognition 

rule made it either too easy or too difficult for tribes to gain recognition, particularly as to 

whether the baseline evaluation date should be 1789, 1900 or 1934. Disagreement also 

centered on whether state recognition of a tribe should also automatically confer authority for 

federal recognition. Although the final rule’s scaled-back provisions moderated some 

disagreement, opposition has persisted. 

 

For example, in October 2015, U.S. Rep. Bob Bishop, R-UT, chairman of the Natural Resources 

Committee,[10] introduced H.R. 3764, the Tribal Recognition Act of 2015. The bill sought to 

entirely change the process of federal recognition by reverting such authority back to 

Congress.[11] The bill provided that a Native American petitioner may receive federal 

acknowledgment as a tribe only through an act of Congress or by a treaty ratified by the Senate 

prior to March 1871. The bill also provided that the executive branch may not exercise such 

authority without a specific congressional act.[12] The bill had the support of some tribes 

previously federally recognized, such as the Morongo Band of Mission Indians. On Sept. 8, 

2016, the House Committee on Natural Resources ordered the bill to be reported (amended); 

however, the bill did not pass in the 114th Congress. 

 

Although it is not entirely clear where Trump’s Secretary of the Department of the 

Interior nominee, Rep. Ryan Zinke, will be on this issue, he did vote for H.R. 3764 in committee. 

Note, however, Rep. Zinke’s Little Shell Tribe of Chippewa Indians Restoration Act of 2016 was 

included in that package, so it is not entirely clear if that was the motivating factor behind his 

vote. That said, the issue will certainly be revisited in this Congress and within the new 

administration. If any changes are made to the existing rule, it will likely make it more difficult to 

obtain tribal recognition than the finalized tribal recognition rule. 
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[1] 80 Fed. Reg. 37862 (July 1, 2015). 

 

[2] Id. 

 

[3] See 25 C.F.R. § 83.11. 

 

[4] Id. § 83.10(a) (emphasis added). 

 

[5] Id. § 83.11. 

 

[6] Id. § 83.10(a)(4). 

 

[7] Id. §§ 83.38, 83.39. 

 

[8] Id. §§ 83.5(d), 83.9. 

 

[9] Id. § 83.35 

 

[10] The House Natural Resources Committee has jurisdiction over tribal matters, including 

tribal recognition and lands into trust. 

 

[11] Tribal Recognition Act of 2015, H.R. 3764, 114th Cong., § 2 (2015). 
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