
1 

 

Strengthening EPA Water Transfers Rule At The 2nd Circ. 

Law360, (February 3, 2017) --  

“If one takes a ladle of soup from a pot, lifts it above the pot, and pours it 

back into the pot, one has not ‘added’ soup or anything else to the pot.”[1] 

 

The Second Circuit issued a highly anticipated ruling confirming the 

legality of the U.S. Environmental Protection Agency’s Water Transfers 

Rule in Catskill Mountains Chapter of Trout Unlimited Inc. v. EPA, No. 14-

1823, 2017 (2d Cir. Jan. 18, 2017). The ruling is significant because water 

providers utilize water transfers throughout the country and especially in 

arid Western states, where water providers frequently access supplies 

from rivers, lakes and streams located in entirely different watersheds. 

 

Background of the Water Transfers Rule 

 

The EPA promulgated the Water Transfers Rule in 2008 to interpret 

whether section 402 of the Clean Water Act applies to “water transfers,” 

defined as “an activity that conveys or connects waters of the United 

States without subjecting the transferred water to intervening industrial, 

municipal or commercial use.”[2] The rule concluded that section 402 of 

the CWA does not apply to water transfers, meaning water transfers are 

not subject to the National Pollutant Discharge Elimination System 

(NPDES) permitting system. 

 

The EPA’s reasoning was based on the “unitary waters” theory: while the 

CWA broadly prohibits the “addition of any pollutant to navigable waters 

from any point source,”[3] water transfers do not “add” pollutants (unless 

the transfer activity itself introduces a new pollutant) because water 

transfers merely convey or connect water. In promulgating the rule, the 

EPA reiterated its view that Congress intended to leave primary oversight 

of water transfers to water management agencies and state authorities. In 

effect, the rule codified the unitary waters theory in establishing that water 

transfers do not require an NPDES permit. 

 

Challenges to “Unitary Waters Theory” and the Water Transfers Rule 

 

South Florida Water Management District v. Miccosukee Tribe 

 

Even before the EPA’s embrace of the “unitary waters” theory in the 

Water Transfers Rule, environmental and conservation groups widely challenged the position in 

court. For instance, in South Florida Water Management District v. Miccosukee Tribe, 541 U.S. 

95 (2004), the Miccosukee Tribe of Indians and the Friends of the Everglades alleged that the 

South Florida Water Management District violated the CWA when it transferred water containing 
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high levels of phosphorus and other contaminants from a canal to a wetland as part of the 

Central and South Florida Flood Control Project (the project). The plaintiffs brought the citizen 

suit claiming that the pumping facility was required to obtain an NPDES permit because it 

“discharged” phosphorus-laden water into navigable waters.[4] The water management district 

and the federal government (which established the project) argued, in relevant part, that all 

water bodies considered to be “navigable waters” under the CWA “should be viewed as unitary 

for purposes of NPDES permitting requirements.”[5] 

 

“Because the [CWA] requires NPDES permits only when there is an addition of a pollutant 'to 

navigable waters,' ... such permits are not required when water from one navigable water body 

is discharged, unaltered, into another navigable water body.”[6] The court characterized this 

theory by quoting an earlier Second Circuit opinion: “[i]f one takes a ladle of soup from a pot, 

lifts it above the pot, and pours it back into the pot, one has not ‘added’ soup or anything else to 

the pot.”[7] 

 

The court in Miccosukee signaled a rejection of the “unitary waters” argument, stating that the 

CWA aims to protect “individual water bodies as well as ‘waters of the United States’ as a 

whole.”[8] It declined to defer to the EPA because the agency had not expressed this view 

previously and the approach could conflict with NPDES regulations.[9] Finally, the court seemed 

willing to accept that rejecting a “unitary waters” theory may pose additional administrative and 

cost burdens to “Western states, whose water supply networks often rely on engineered 

transfers among various natural water bodies.”[10] Nevertheless, the court declined to resolve 

the arguments, stating that “neither the district nor the government raised the unitary waters 

approach before the court of appeals or in their briefs respecting the petition for certiorari.”[11] 

As such, it remanded the case for consideration of the “unitary waters” argument and whether 

the canal and wetland were “meaningfully distinct” water bodies. 

 

Friends of the Everglades v. South Florida Water Management District 

 

The remand proceedings before the Eleventh Circuit were eventually stayed, however, as the 

same court considered a similar case, Friends of the Everglades v. South Florida Water 

Management District, 570 F.3d 1210 (11th Cir. 2009). At issue was the legality of the district’s 

pumping of water from canals in the Everglades Agricultural Area into Lake Okeechobee. The 

water indisputably contained pollutants — including elevated levels of nitrogen, phosphorous, 

un-ionized ammonia, and suspended and dissolved solids — and it had a low oxygen 

content.[12] The court first acknowledged that the “unitary waters theory has a low batting 

average.”[13] “In fact, it has struck out in every court of appeals where it has come up to the 

plate,” and the Eleventh Circuit itself rejected it previously in Miccosukee (prior to its appeal to 

the U.S. Supreme Court, discussed above).[14] 

 

Upon reconsideration, the Eleventh Circuit noted a significant change: the EPA’s then-recently 

promulgated Water Transfers Rule. The court subsequently applied judicial deference following 

the two-step test established by Chevron USA Inc. v. Natural Resources Defense Council Inc., 

467 U.S. 837 (1984). The court first found that the CWA was ambiguous as to “whether ‘addition 
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... to navigable waters’ — meaning addition to ‘the waters of the United States’ — refers to 

waters in the individual sense or as one unitary whole.”[15] The court then found that the rule, 

“which accepts the unitary waters theory that transferring pollutants between navigable waters is 

not an ‘addition ... to navigable waters,’ is a permissible construction of that language.”[16] 

 

Los Angeles County Flood Control v. Natural Resources Defense Council 

 

More recently, the U.S. Supreme Court again reaffirmed the “unitary waters” theory — without 

relying on the Water Transfers Rule — in Los Angeles County Flood Control v. Natural 

Resources Defense Council, 133 S.Ct. 710 (2013). There, the court considered whether the 

flood control district’s transfer of polluted storm water from its “municipal separate storm sewer 

system” (MS4) into Los Angeles and San Gabriel Rivers violated the CWA.[17] After monitoring 

stations in the rivers detected elevated pollutant levels — including aluminum, copper, cyanide, 

fecal coliform bacteria and zinc — the Natural Resources Defense Council and Santa Monica 

Baykeeper filed a citizen suit claiming that the district exceeded the terms of its MS4 permit.[18] 

 

The Supreme Court held that under the CWA, there is no “‘discharge of pollutants’ when 

polluted water ‘flows from one portion of a river that is navigable water of the United States, 

through a concrete channel or other engineered improvement in the river,’ and then ‘into a lower 

portion of the same river.’”[19] The court cited Miccosukee, and reaffirmed that “[u]nder a 

common understanding of the meaning of the word ‘add,’ no pollutants are ‘added’ to a water 

body when water is merely transferred between different portions of that water body.”[20] As 

such, the court held that “no discharge of pollutants occurs when water, rather than being 

removed and then returned to a water body, simply flows from one portion of the water body to 

another.”[21] 

 

Catskill Mountains Chapter of Trout Unlimited Inc. 

 

As demonstrated by the winding history of the unitary waters theory and the court decisions 

discussed above, challenges to the unitary waters theory and the EPA’s Water Transfers Rule 

have persisted over the years. 

 

Many of the same arguments featured in prior cases re-emerged in Catskill Mountains, where 

environmental organizations and a group of predominately Eastern and Midwestern states 

challenged the Water Transfers Rule. Such groups advanced the broad claim that the rule (and 

by extension, the underlying theory) do not “achieve the [CWA’s] overall goal of restoring and 

protecting the quality of the nation’s waters.”[22] The EPA and a wide array of intervenor-

defendants, including many Western states and water providers, defended the rule. 

 

Ultimately, a 2-1 majority of the three-judge panel upheld the rule based on Chevron deference. 

First, the court considered under Chevron step one whether “Congress had an intention on the 

precise question at issue” — whether a water transfer requires an NPDES permit.[23] After 

analyzing the text, structure and purpose of the CWA, the court concluded that “the Clean Water 

Act does not speak directly to the precise question of whether NPDES permits are required for 
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water transfers.”[24] 

 

The court then turned to Chevron step two and considered “whether the agency’s answer [to the 

interpretive question] is based on a permissible construction of the statute.”[25] The court held 

that the EPA provided a reasoned explanation for its decision, as it “based the rule on a holistic 

interpretation of the Clean Water Act that took into account the statutory language, the broader 

statutory scheme, the statute’s legislative history, the EPA’s longstanding position that water 

transfers are not subject to NPDES permitting, congressional concerns that the statute not 

unnecessarily burden water quantity management activities, and the importance of water 

transfers to U.S. infrastructure.”[26] The court then determined that the EPA reasonably 

interpreted the CWA based on several interpretive, theoretical, and practical arguments.[27] 

Ultimately, the Second Circuit held that the EPA’s rule is “precisely the sort of policymaking 

decision that the Supreme Court designed the Chevron framework to insulate from judicial 

second- (or third-) guessing.”[28] Because the court found the Water Transfers Rule to be a 

reasonable interpretation of the CWA, it was entitled to the court’s deference. 

 

In a thorough dissent, Judge Denny Chin contended that under Chevron step one, the plain 

language and structure of the CWA unambiguously “expresses Congress’s intent to prohibit the 

transfer of polluted water from one water body to another distinct water body without a 

permit.”[29] Second, he asserted that even if the CWA were ambiguous, the Water Transfers 

Rule is an unreasonable, arbitrary and capricious interpretation of the CWA, as the rule conflicts 

with the language, structure and purpose of the CWA.[30] 

 

Conclusion 

 

As has been demonstrated for over 15 years, continued challenges to the “unitary waters” 

theory and Water Transfers Rule may emerge. Nevertheless, the Catskills Mountains ruling is 

significant in that it strongly reinforces the legality of the rule. In conjunction with another recent 

decision in the Ninth Circuit, ONRC Action v. U.S. Bureau of Reclamation, 798 F.3d 933 (9th 

Cir. 2015), the Catskill Mountains decision offers additional assurance to water providers that 

employ or intend to develop water transfers. Consistent with the rule and these opinions, water 

transfers may continue without NPDES permitting. 
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