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10th Circ. Offers FLSA Insight On Preshift Task Payment 

Law360, (October 6, 2017)   

On Sept. 14, 2017, a two-judge panel of the Tenth Circuit provided 
employers with more nuanced guidance regarding the compensability 
of preshift tasks under the Fair Labor Standards Act, 29 U.S.C. §§ 201-
19. Specifically, in Bustillos, et al. v. Board of County Commissioners 
of Hidalgo County (Case No. 15-2213, Sept. 14, 2017, petition for 
rehearing filed Sept. 22, 2017), an unpublished decision, the Tenth 
Circuit held that emergency 911 dispatchers who are required by the 
employer to participate in mandatory preshift briefings for five minutes 
before each shift must be compensated for that time. 
 
Previously, the U.S. District Court for the District of New Mexico had 
granted the employer, the Board of County Commissioners of Hidalgo 
County (the county) summary judgment on all of the county jail 
emergency 911 and detention workers’ FLSA claims for unpaid 
overtime. The plaintiffs alleged that the detention workers and 911 
emergency dispatchers were not paid for all working time, including: 
pre- and post-shift briefings, pre- and post-shift tasks, and for “on call” 
time. 
 
On review, the Tenth Circuit affirmed the district court’s grant of 
summary judgment in a pair of decisions that the majority of such tasks 
were not compensable “for substantially the same reasons stated in 
the district court’s decisions.” However, the Tenth Circuit carved out an 
exception and reversed the district court’s grant of summary judgment 
on one point — the 911 dispatchers’ preshift briefing time. The Tenth 
Circuit determined that the five minutes that 911 dispatchers spent 
before each shift obtaining briefings regarding the previous shift, either 
orally or by reviewing dispatch notes, was the only compensable task of 
the litany of potential tasks implicated. 
 
In reaching this conclusion, the Tenth Circuit noted that “no one argues that it is not integral 
and indispensable for the incoming dispatcher to obtain this information in some manner 
before beginning her shift.” However, it is unclear whether this fact alone would have 
resulted in the reversal. The court went on to elaborate on the FLSA’s de minimis 
regulation, 29 C.F.R. § 785.47, explaining that “the regulation allowing an employer to 
disregard insubstantial and inconsequential amounts of time ‘applies only where there are 
uncertain and indefinite periods of time involved of a few seconds or minutes duration.’” 
Here, the county’s written policy required the emergency 911 dispatchers to be at work five 
minutes before every shift. On this basis, the Tenth Circuit determined this was sufficient 
evidence to support the conclusion that this preshift briefing time was a “fixed or regular 
working time” and a “practically ascertainable period of time [s]he is regularly required to 
spend on duties” such that the time was not de minimis. It also appears from the decision 
that this “ascertainable period of time” every shift would significantly weaken any argument 
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that there was no basis upon which to base findings of fact about how much overtime was 
owed. 
 
First, it is interesting to note that, despite the lower court’s repeated references to it, the 
Tenth Circuit did not apply or address the U.S. Supreme Court’s recent overtime decision, 
Integrity Staffing v. Busk, 135 S. Ct. 513 (2014) (holding that for a pre- or post-shift activity 
to be compensable under the FLSA, it must also be an “intrinsic element” of the job). 
Second, by affirming the district court’s opinion that the remaining pre- and post-shift tasks 
and “on call” call time were not compensable (including time spent booting up/logging into 
computers and programs and putting on a headset), the Tenth Circuit provides employers 
with an indication that those tasks are indeed not compensable under the FLSA, absent the 
specific circumstances noted above. Therefore, employers must remain wary that certain 
state and/or municipal regulations may be more stringent. 
 
Third, without explaining its reasoning and deferring to the underlying court’s justifications, 
the Tenth Circuit’s holding applied only to the 911 dispatchers and not the detention 
officers, presumably because of the unique circumstances noted above. Finally, the Tenth 
Circuit endorsed the notion that in the absence of an employer’s “adequate” records 
showing an employee’s purported off-the-clock work that should have been compensated, 
the employee’s estimate of time worked (here, for example, five minutes per shift on the 
pre-shift briefings) may constitute sufficient evidence as to how much unpaid time they 
worked. In reaching this conclusion, the court applied the “just and reasonable inference” 
standard of proof set forth in a 2016 U.S. Supreme Court case, Tyson Foods Inc. v. 
Bouaphakeo, 136 S. Ct. 1036, 1047 (2016), and determined that plaintiff had demonstrated 
that at least five minutes per day was spent on the compensable preshift briefings. Whether 
the court would have come to that conclusion absent the written requirement is unclear. 
 
The Tenth Circuit’s guidance on these off-the-clock issues dovetails with the Seventh 
Circuit’s recent opinion affirming a lower court’s determination that similar tasks were not 
compensable. In Allen v. City of Chicago, No. 10 C 3183, (N.D. Ill. Dec. 10, 2015), after a 
trial to the court, the district court concluded that the time that plaintiff police officers spent 
on their BlackBerrys outside of scheduled work hours was not compensable, and judgment 
was entered in favor of the employer. The district court explained that compensable time 
included time spent performing “necessary work,” such as “reaching out to CIs, gathering 
information on investigations that were heating up, and contacting and reallocating teams of 
officers in response to a shooting,” as such duties were “at times pursued necessarily and 
primarily as part of plaintiffs’ jobs.” 
 
In contrast, time that was not compensable included time spent “monitoring” their 
BlackBerrys, because such activity was not “pursued necessarily and primarily for the 
benefit of the [employer].” The district court also relied on the facts that the plaintiffs could 
request payment for work they felt they were performing off the clock and the employer had 
no actual knowledge of the work purportedly being performed off the clock. On appeal, the 
Seventh Circuit affirmed, determining that there was no uniform policy requiring off-the-
clock work. 
 
As always, wage and hour compliance remains complex and multifaceted, particularly with 
the overlay of different state laws across jurisdictions, necessitating constant vigilance to 
myriad potential off-the-clock risks. However, the Tenth Circuit’s opinion provides some 
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helpful guidance for employers, especially in situations where employees are regularly 
required to show up early, pursuant to an explicit policy or a practice, and to work off the 
clock for practically ascertainable periods of time. To remain in compliance, employers 
should continually update and improve their wage and overtime payment polices and 
attestations, regularly train employees and supervisors on these issues, and provide 
employees with a mechanism to ensure payment of work that occurred “off the clock.” 
—By Lisa Hogan and Martine T. Wells, Brownstein Hyatt Farber Schreck LLP 
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