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Welcome to CEQA News You Can Use, a quarterly publication of Brownstein Hyatt Farber 
Schreck, LLP’s Natural Resources lawyers. This publication is intended to provide quick, useful 
bites of CEQA news that we hope can be a resource for your real-time business decisions. That 
said, it is not and cannot be construed to be legal advice. Enjoy! 
 
1. “Tribal Cultural Resources”—the latest addition to the CEQA Guidelines Appendix G 
Checklist 
 As you familiarize yourself with your 2017 edition of the CEQA Statute and Guidelines, you may 
notice a new term—“tribal cultural resources” (TCRs)—in the Appendix G Checklist. After TCRs 
were created by AB 52 (Gatto) in 2014, the Resource Agency conducted a rulemaking process to 
incorporate TCRs into Appendix G of the CEQA Guidelines. The revised Appendix G Checklist 
includes a new section XVII for TCRs, which asks: 
 
“Would the project cause a substantial adverse change to in the significance of a [TCR] . . . as 
either a site, feature, place, cultural landscape that is geographically defined in terms of the size 
and scope of the landscape, sacred place, or object with cultural value to a California Native 
American tribe, and that is: (a) listed or eligible for listing in the California Register of Historical 
Resources . . . .; or (b) a resource determined by the lead agency, in its discretion and supported 
by substantial evidence, to be significant pursuant to criteria set forth in subdivision (c) of 
Public Resources Code Section 5024.1.” 
 
The Checklist also reminds lead agencies to start the tribal consultation process early, as 
required by Public Resources Code section 21080.3.1. 

http://www.bhfs.com/services/practices/energynaturalresources
http://www.bhfs.com/services/practices/energynaturalresources
http://resources.ca.gov/ceqa/docs/ab52/final-approved-appendix-G.pdf
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2. Ding Done, Reverse CEQA Is Dead, Except When It Comes to Thresholds of Significance 
In its landmark 2015 ruling, California Bldg. Indus. Assn. v. Bay Area Air Quality Mgmt. Dist. 
(2015) 62 Cal. 4th 369 (CBIA v. BAAQMD), the Supreme Court held that an EIR need not analyze 
the effects of the existing environment on project inhabitants and users, referred to as “reverse 
CEQA.” However, the court recognized two exceptions to the general rule: (1) when a project 
exacerbates existing environmental conditions, or (2) when CEQA statutes specifically call for 
such an analysis (e.g., certain airport and school projects). 
 
In 2016, the First Appellate District heard Round Two of CBIA v. BAAQMD where CBIA argued 
that BAAQMD’s significance thresholds for toxic air contaminants (TACs) and fine particulate 
matter (PM2.5) should be rescinded because they could only be used for an improper “reverse 
CEQA” analysis, i.e., determining when a future user or occupant of a project would be 
adversely affected by existing air pollution. The court held that while BAAQMD could not use 
them as it originally had intended to “assess the effect of existing environmental conditions on 
future users or occupants of a project” as the sole basis for determining whether an EIR or 
mitigation measures are required, it could use the significance thresholds for other legitimate 
purposes, such as determining if a project’s air emissions would exacerbate existing 
environmental conditions. 
 
3. When Is a Revised Project Actually a New Project? 
When is change to a previously approved project sufficient to make it a new project? In 
September 2016, a unanimous California Supreme Court held in Friends of the College of San 
Mateo Gardens v. San Mateo County Community College District (2016) 1 Cal.5th 937, that 
when a lead agency proposes modifications to a previously approved project, CEQA does not 
allow a court to invalidate the agency’s action based on its own “abstract evaluation” of 
whether the project is “new” or whether it simply involves changes to an agency’s previously 
approved project. Rather, it’s for the lead agency to determine whether the previous CEQA 
document retains relevance in light of changes to the project and, if so, whether subsequent 
environmental review is triggered due to new, previously unstudied significant environmental 
impacts or significant new information. 
 
Given that these agency determinations are subject to judicial review for substantial evidence—
a deferential standard—and given the time and cost efficiencies that stem from a lead agency 
tiering off a previous environmental analysis, we can expect more modified projects to proceed 
under CEQA’s subsequent review rules, and therefore, fewer changed projects beginning the 

https://scholar.google.com/scholar_case?case=17168667243582302794&q=california+building+industry+association+v+bay+area+air+quality+management+district&hl=en&as_sdt=4,5
http://www.courts.ca.gov/opinions/archive/S214061.PDF
http://www.courts.ca.gov/opinions/archive/S214061.PDF
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CEQA process anew. And if the first appellate opinion applying Friends of the College of San 
Mateo Gardens is a sign of things to come, we can generally expect courts to uphold the 
agency’s decision to proceed under CEQA’s subsequent review rules rather than start the CEQA 
process afresh. 
 
4. SB 32 Brings Zero Net Energy Home Concept into Tighter Focus 
With the passage of SB 32 (see our last edition of CEQA News here), California is aiming to gain 
more greenhouse gas (GHG) emissions reductions from building efficiency and distributed 
energy generation. To that end, the California Energy Commission (CEC) is requiring certain new 
residential and commercial buildings to meet “zero net energy” (ZNE) standards. A ZNE building 
is one where the “net of the amount of energy produced by on-site renewable energy 
resources is equal to the value of the energy consumed annually by the building.” (CEC, New 
Residential Zero Net Energy Action Plan, 2015-2020, at p. 12). Think high-performance attics, 
insulated walls and windows, tankless water heaters and high-efficiency lighting and controls to 
minimize energy loads, and rooftop solar to generate on-site electricity. Newhall Ranch is one 
prominent example of ZNE residential construction. Unless you find yourself in an early adopter 
jurisdiction, however, the ZNE standard does not apply until 2020 when Title 24 will be updated 
to apply ZNE to all new residential construction (single-family and low-rise multifamily of three 
stories or less). ZNE commercial construction is expected to follow by 2030, although by then 
the definition of ZNE construction may be revised from what we have now. 
 
This document is intended to provide you with information regarding CEQA. The contents of this 
document are not intended to provide specific legal advice. If you have any questions about the 
contents of this document or if you need legal advice as to an issue, please contact one of the 
attorneys listed below or your regular Brownstein Hyatt Farber Schreck, LLP attorney. This 
communication may be considered advertising in some jurisdictions. 
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