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Stimulus Package Expands Upon and Improves DOE Loan Guarantees 
 
On February 17, 2009, President Obama signed into law the American Recovery and Reinvestment 
Act of 2009 (Recovery Act). Out of a total of $787 billion in spending and tax incentives, the 
Recovery Act directs approximately $43 billion to renewable energy and clean technology-related 
programs and includes approximately $22 billion in energy-related tax incentives. Since that day, 
news headlines have been replete with discussions about the "stimulus package" and what it means 
for American energy companies. Although it is true that the Recovery Act provides major incentives 
for developing projects that use favored clean energy technologies, uncertainty surrounds how, 
when, and exactly where this money will be distributed. This article focuses on what we believe will 
be the major federal contractual tool for allocating Recovery Act money – the U.S. Department of 
Energy (DOE) Loan Guarantee Program. The Recovery Act increases loan guarantee funding 
authority, expands on the type of projects eligible for loan guarantees, provides major tax incentives 
for those projects, and, most importantly, removes or loosens major procedural barriers that have 
long plagued the existing DOE loan guarantee program. 
 
The Recovery Act substantially expands the categories of projects eligible for DOE loan guarantees 
by enacting a new § 1705 to Title 17 of the Energy Policy Act of 2005. Previously, an applicant had 
to establish that its proposed project would employ new or significantly improved technologies. The 
Recovery Act now makes existing commercial technologies in the wind, solar, and geothermal 
industries eligible to receive loan guarantees, as well as commercial projects that manufacture 
components related to renewable energy generation. Second, the law expands eligibility to electric 
power transmission systems, including upgrading and reconducting projects. (This is in addition to 
the Western Area Power Authority's transmission authority discussed in our article below). Lastly, 
eligibility now extends to pilot and demonstration scale biofuels projects 
that are likely candidates for full commercial use as transportation fuels. 
For all of these categories, the Recovery Act imposes two major 
conditions on all three new categories eligible for the loan guarantee 
program: (1) any eligible project must commence construction before 
September 30, 2011; and (2) such projects must comply with the Davis 
Bacon Act in establishing wage rate requirements for federal-like 
construction projects. The previous program had no such limitations. 

FOREcast (Funding 
Opportunities for Renewable 
Energy), a periodic newsletter 
published by Brownstein Hyatt 
Farber Schreck. With this 
newsletter, we hope to assist 
the clean technology 
community in funding the 
development and 
commercialization of clean 
technologies. FOREcast will 
provide information on the 
types of projects funded by the 
federal and state governments, 
the types of funding 
instruments used, private 
companies' input to public 
agencies for clean tech 
support, trends in the public 
support of clean technology, 
and funding awards. 

 
The Recovery Act also resolves a major criticism of the existing Program 
by resolving the contentious issue of who should pay for the yet-to-be-
determined credit subsidy cost for guaranteed projects. By law, loan 
guarantee default contingencies (which constitute the credit subsidy cost) 
must be backed by either current federal appropriations or by specific 
sources of money set aside and reserved by the government. Previously, 
the regulations under Title 17 of the Energy Policy Act required the group 
of applicants, as a whole, to cover the full cost of the credit subsidy of the 
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Program by paying a required subsidy fee rather than using federal appropriations to support the 
Program's cost of potential defaults. The Recovery Act, however, specifically appropriates $6 billion 
to cover these costs. It is likely that this appropriation amount would cover the credit subsidy cost 
associated with up to $60 billion in guarantee loan authority. This set-aside eliminates a substantial 
cost that the pool of loan guarantee applicants would otherwise have had to pay as an up-front fee 
before DOE would issue a guarantee. It is likely that this DOE appropriation authority will apply to 
any projects that have been, or will be, selected under the first two rounds of applications under the 
Loan Guarantee Program. DOE will probably establish the specific details regarding how the credit 
subsidy will be applied in upcoming revisions to its regulations.  
 
In addition to changes to the Program prescribed by the Recovery Act, Secretary of Energy Steven 
Chu announced his intent to implement changes at DOE to more effectively administer these loan 
guarantees. He stressed that DOE would begin another round of DOE loan guarantee offerings by 
late April or early May. He also stressed that DOE would begin offering another round of loan 
guarantees under the Recovery Act by early summer. These offers may still require recipients to 
secure their own share of the financing – similar to earnest money in a home mortgage – or meet 
other conditions prior to closing.  
 
Secretary Chu also suggested that DOE will streamline and simplify loan application paperwork. For 
instance, DOE may use a system of rolling appraisals of applications under which it will review 
applications when they are submitted rather than after the application deadline so that decisions can 
be made more quickly. He also stated that in cases where up-front fees may deter companies from 
applying, the DOE will offer applicants the opportunity to pay the fees as part of the loan at closing or 
potentially extend the fee to be paid over the life of the loan.  
 
This news comes at a critical time when the recession has limited the availability of equity and has all 
but dried up debt resources in what was once a vibrant finance market for clean technology growth. 
Obtaining a federal loan guarantee may now be the most promising method to finance a clean 
technology project. As originally implemented by DOE, the Loan Guarantee Program had virtually 
stalled, with DOE having issued only one loan guarantee as of this date. With passage of the 
Recovery Act and the implementation of new streamlining measures by the Obama Administration, 
this Program may now evolve into the vehicle of choice for project development in the immediate 
future.  
 

 
 

Summary of Relevant Tax and Energy Funding Opportunities  
in the Recovery Act 

 
Tax Incentives 

Tax Incentive Industries Impacted Specifics 
Credit for Investment in Advanced 
Energy Property 

Manufacturing of certain 
renewable energy or energy 
efficient property 

Creates new 30% investment tax credit for 
property used in a project that re-equips, 
expands, or establishes manufacturing facility 
for production of types of renewable energy 
or energy efficient property. Authorizes $2.3 
billion in credits. 
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Tax Incentives 
Tax Incentive Industries Impacted Specifics 

Production Tax Credit (“PTC”) Wind 
 
Geothermal, biomass, 
hydropower, marine and 
hydrokinetic, municipal solid 
waste 

Wind PTCs extended through 2012. 
 
Other PTCs extended through 2013. 

Investment Tax Credit (“ITC”) Solar, geothermal, fuel cells, 
microturbine, small wind, 
combined heat and power 

Eliminates rule reducing credit for financing 
from subsidized energy bonds or private 
activity bonds. Removes $4K annual credit 
cap on small wind property. 

Election of ITC in Lieu of PTC Wind, geothermal, biomass, 
hydropower, marine and 
hydrokinetic, municipal solid 
waste 

With respect to facilities otherwise eligible for 
PTCs, allows taxpayers to elect 30% ITC 
instead. 

Grant in Lieu of Tax Credits Wind, geothermal, biomass, 
hydropower, marine and 
hydrokinetic, municipal solid 
waste, solar, geothermal, fuel 
cells, microturbine, small 
wind, combined heat and 
power 

Allows taking a grant equal to 30% of credit 
basis of property for projects that are 
otherwise eligible to claim ITCs or PTCs. This 
encourages investment for entities that do not 
have a tax appetite for PTCs or ITCs. 

New Clean Renewable Energy 
Bonds 

State and local governments, 
certain utilities, and clean 
renewable energy bond 

Creates $1.6 billion in new funding to be used 
in financing renewable energy production 
facilities eligible for PTCs. 
 

 
Federal Grant Opportunities 

Technology Area Specifics Amounts 
Electricity Delivery and 
Energy Reliability 

Support electricity delivery and energy reliability activities to: 
modernize the electric grid; enhance security and reliability of 
the energy infrastructure; increase energy storage research, 
development, demonstration and deployment; and facilitate 
recovery from disruptions to the energy supply. 

$11 billion 

Fossil Energy Research 
and Development 

Support carbon capture and sequestration technology 
demonstration projects. 

$3.4 billion 

Energy Efficiency and 
Renewable Energy 
Research 

Support energy efficiency and renewable energy research, 
development, demonstration, and deployment activities to 
foster energy independence, reduce carbon emissions, and cut 
utility bills. Includes $800 million for biomass and $400 
million for geothermal. 

$2.5 billion 

Advanced Battery Loans 
and Grants 

Support the U.S.-based manufacturing of advanced batteries 
and components, including advanced lithium ion batteries, 
hybrid electrical systems, component manufacturers, and 
software designers.  

$2 billion 

Electric Transportation Create new grant program to encourage electric vehicle 
technologies. 

$400 million 
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Obama Administration's Top Energy Appointees 
 
Now that the Senate has confirmed the Obama Administration's appointees for the top positions at the Department of 
Energy, Department of the Interior, and the Environmental Protection Agency (EPA), the Administration has begun 
nominating other senior advisors at those agencies. Listed below are the Administration's recently announced key 
appointees, along with their professional backgrounds. 

Department of Energy 
Although Secretary Steven Chu's appointment was recently confirmed by the Senate, the Obama Administration has not 
yet nominated individuals to fill many of the top positions at the Department of Energy. The only senior political official at 
the Department of Energy currently serving under Secretary Chu is Thomas P. D'Agostino, who serves as 
Undersecretary for Nuclear Security and as the administrator for the National Nuclear Security Administration (NNSA). 
Though nominated by President Bush and confirmed by the Senate in 2007, it is widely believed that D'Agostino will 
continue to serve as Undersecretary for Nuclear Security in the Obama Administration. 
President Obama recently announced that he plans to nominate Kristina M. Johnson for Undersecretary of Energy. 
Currently, Johnson is the provost and senior vice president for academic affairs at Johns Hopkins University. Prior to her 
position at Hopkins, Johnson was dean of engineering at Duke University. Johnson is an electrical engineer holding 129 
U.S. and foreign patents or patents pending, and is also the co-founder of several companies. 

Susan Tierney was widely believed to be filling the Deputy Secretary position, but withdrew her name from 
consideration in early March. Ms. Tierney served on President Obama's transition team as leader for the Energy Team. 

James R. "Rod" O'Connor serves as Secretary Chu's Chief of Staff. O'Connor previously worked for Al Gore in both the 
Senate and White House, and organized and ran the 2000 Democratic National Convention in Los Angeles as well as 
the 2004 Democratic National Convention in Boston. O'Connor previously served as Chief of Staff of the Democratic 
National Committee. 

On March 18, 2009, President Obama announced his intent to nominate Scott Blake Harris for the position of General 
Counsel at the Department of Energy. Currently Harris is Managing Partner at the Washington, DC law firm of Harris, 
Wiltshire & Grannis LLP. Harris served as the first chief of the International Bureau at the Federal Communications 
Commission from 1994 to 1996, and prior to that served as Chief Counsel for Export Administration at the U.S. 
Department of Commerce. 

The top positions at the Department of Energy's six program offices remain vacant, with senior bureaucrats serving in 
acting director roles until additional nominations are announced and confirmed. 

Department of the Interior 
All top positions at the Department of the Interior, other than Secretary Ken Salazar and his Chief of Staff, remain 
unfilled. The Administration is in the process of vetting potential appointees for the top positions and has not announced 
any further appointments to date. 

Tom Strickland, a former shareholder at Brownstein, has been named Assistant Secretary for Fish, Wildlife and Parks. 
Strickland also currently serves as Chief of Staff to Secretary Salazar and will retain both posts simultaneously if 
confirmed as Assistant Secretary. Strickland previously served as a U.S. Attorney for the State of Colorado, and twice 
ran for the Senate in Colorado, losing in 1996 and 2002 to former Republican senator Wayne Allard. 

David J. Hayes has been nominated as Deputy Secretary at the Department of the Interior. The Senate Committee on 
Energy and Natural Resources recently voted 17-5 to send the nomination to the Senate floor. Hayes is widely regarded 
as one of the nation's foremost natural resource experts and served in the Clinton Administration as Counsel at the 
Department of the Interior. 

Environmental Protection Agency 
The Obama Administration has nominated Joe Cannon to serve as Deputy Administrator at the EPA, serving under 
Administrator Lisa Jackson. Cannon is currently a professor of environmental law at the University of Virginia, and 
previously held numerous positions at EPA during the Reagan, George H.W. Bush, and Clinton Administrations. 

President Obama has also announced his intent to nominate Gina McCarthy to serve as Assistant Administrator for Air 
and Radiation. McCarthy is currently the Commissioner of the Connecticut Department of Environmental Protection and 
was previously a high-ranking environmental official in several positions with the Commonwealth of Massachusetts. 

Other 
Heather Zichal now serves as Deputy Assistant to the President for Energy and Climate Change. In her role at the 
White House, Zichal works directly under Carol Browner, Assistant to the President for Energy and Climate Change. 
Zichal was an advisor to President Obama during the presidential campaign on energy, environmental, and agricultural 
issues, a role she reprised after serving in the same capacity in Senator John Kerry's presidential campaign. She has 
also served on Senator Kerry's staff as an energy assistant.  
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Key Funding and Business Opportunities 
 
WAPA Seeks to Boost Transmission for 
Renewable Resources 
 
Under the American Recovery and Reinvestment 
Act of 2009 (ARRA), Congress has provided the 
Western Area Power Administration (WAPA) with 
$3.2 billion in new borrowing authority to construct 
transmission lines for the delivery of renewable 
resources to market across the western United 
States. To implement this authority, on March 4, 
2009, WAPA issued a "Request for Interest" (RFI) 
seeking proposed transmission projects that meet 
ARRA's goal of developing transmission 
infrastructure for renewable resources. Parties 
wishing to respond to the RFI must submit a 
Statement of Interest using the form available at 
www.wapa.gov. Statements of Interest should be 
submitted in a non-confidential manner to WAPA 
by April 3, 2009.  
 
Concurrent to the RFI process, WAPA has 
proposed to adopt a "Transmission Infrastructure 
Program" that will coordinate the new transmission 
development funded by this new borrowing 
authority. WAPA has published a Federal Register 
notice of this program and seeks comment on the 
proposal until April 3, 2009. Additionally, WAPA will 
conduct a public meeting on the program on March 
23, 2009, in Lakewood, Colorado. Full information 
on the proposal and meeting details are available 
at 
http://www.wapa.gov/fedreg/FRNpdfs/frn2009/74F
R09391.pdf.  
 
 
Two DOE Funding Opportunities for 
Geothermal Development 
 
DOE recently issued two Funding Opportunity 
Announcements (FOAs) that offer up to $84 million 
in support of the development of Enhanced 
Geothermal Systems (EGS). EGS uses geothermal 
resources to heat engineered reservoirs, which can 
then be used to produce electricity. While 
traditional geothermal systems must be located 
near geothermal water resources, EGS technology 
could allow for the use of geothermal resources in 
a wider range of geographic locations. 
 
The first FOA seeks advanced research and 
development projects that will develop innovative 
technology for the cost-effective creation, 
management, and utilization of EGS in reservoir 
environments. Total funding for this award could 
equal $10 million in 2009, with an additional $25 

million in 2010 and 2011. DOE anticipates making 
20 to 30 awards under this FOA. Applications are 
due on April 30, 2009.  
 
The second FOA seeks EGS demonstration 
projects that will demonstrate and validate 
reservoir creation techniques that sustain sufficient 
fluid flow and heat extraction rates for five to seven 
years and produce at least 5 MW per year per 
project. Awards made under this FOA will be 
cooperative agreements requiring a 50% cost 
share from the applicant. Total funding for this 
award could equal $10 million in 2009, with 
additional funding of up to $39 million from 2010 to 
2014. DOE anticipates making five to ten awards 
under this FOA. Applications are due on May 14, 
2009. 
 
Complete information on both of these FOAs can 
be found at www.grants.gov.  
 
 
DOE Extends Deadline and Expands 
Feedstock Eligibility for Biofuel 
Demonstration Project Funding 
 
DOE recently issued a FOA for integrated 
biorefinery projects to validate biofuel production 
technologies that employ various combinations of 
feedstocks and conversion processes. (See 
FOREcast Vol. 2). That FOA was designed to 
address the high technical risks associated with 
converting biobased feedstocks to biofuels (as 
opposed to converting feedstocks to heat and 
power). Integrated biorefineries qualifying for 
funding would produce, as their primary product, a 
liquid transportation fuel that would support the 
renewable fuels standards of the Energy 
Independence and Security Act of 2007.  
 
On March 11, 2009, DOE issued a modification to 
that FOA that extends project eligibility to any 
feedstock that is an "acceptable feedstock" if the 
primary product is an "advanced biofuel." The 
previous FOA had limited eligibility to non-food 
feedstocks. The modification also states that a 
project must plan to use at least one domestically 
available, high impact, lignocellulosic, or algae 
feedstock for a commercial-scale project.  
 
DOE seeks to award up to $40 million for these 
projects and is particularly interested in 
applications that propose novel or breakthrough 
technologies and include collaboration between 
and among industry, academia, and government-

http://www.wapa.gov/
http://www.wapa.gov/fedreg/FRNpdfs/frn2009/74FR09391.pdf
http://www.wapa.gov/fedreg/FRNpdfs/frn2009/74FR09391.pdf
http://www.grants.gov/
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funded facilities. The deadline for submitting an 
optional letter of intent is March 20, 2009, and the 
application deadline is May 29, 2009 (this is a new 
deadline that amends the initially-announced 
deadline of April 30, 2009). Full information is 
available at www.grants.gov.  
 
 
Upcoming Funding for Carbon Capture and 
Storage 
 
In the wake of the recent passage of the federal 
stimulus bill, the American Recovery and 
Reinvestment Act of 2009, DOE has announced its 
notice of intent to issue four separate FOAs for 
improving the techniques used to clean or capture 
and store the emissions from coal-fired power 
plants and other heavy industrial sources. DOE 
should issue FOAs in the near future relating to the 
following topic areas: 
 
(1) Geologic Sequestration Training and Research; 
(2) Carbon Capture and Sequestration from 
Industrial   Sources; 
(3) Site Characterization of Promising Geologic 
Formations for CO2 Storage; 
(4) Amendment to Re-Open the FOA "Clean Coal 
Power Initiative- Round 3." 
 
Details on these FOAs will be available from 
Brownstein once the FOAs are issued.  
 
 
DOE Funding Opportunity for Electric Drive 
Vehicle Battery and Component 
Manufacturing 
 
DOE, on behalf of the Energy Efficiency and 
Renewable Energy Vehicle Technology Program, 
issued an FOA on March 19, 2009, seeking 
applications for grants to support the construction 

(including production capacity increases of current 
plants) of U.S.-based manufacturing plants to 
produce batteries and electric drive components for 
use in advanced vehicles, including electric drive 
vehicles (EDVs). According to DOE, the work 
created by these grants will enable market 
introduction of various EDV technologies by 
lowering the cost of battery packs, batteries, and 
electric propulsion systems for EDVs through high 
volume manufacturing. Through the DOE Vehicle 
Technology Program, DOE hopes to accelerate the 
development and production of various EDV 
systems to substantially reduce petroleum 
consumption. The Program is also designed to 
promote the development of production-ready 
batteries, power electronics and electric machines 
that can be cost-effectively produced in sufficient 
volume to support the introduction of EDVs in the 
United States. The successful commercialization of 
EDVs directly supports the DOE's strategic goal of 
"protect[ing] the national and economic security by 
promoting a diverse supply and delivery of reliable, 
affordable and environmentally sound energy." 
 
The FOA contains multiple "Program Areas of 
Interest" including (1) cell and battery 
manufacturing facilities, (2) advanced battery 
supplier manufacturing facilities, (3) advanced 
lithium ion battery recycling facilities, (4) electric 
drive component manufacturing facilities, and (5) 
electric drive subcomponent manufacturing 
facilities. DOE is also interested in applications that 
combine certain of these Areas of Interest in one 
project. Approximately $2 billion total in federal 
funds is expected to be available for new awards 
under this announcement. The precise number of 
awards to be made under the FOA is yet to be 
determined. The applications are due on May 19, 
2009.   
 

 
FOREcast is intended to provide you with general information about issues related to renewable energy funding matters. The 
contents of this document are not intended to provide specific legal advice. If you have any questions about the contents of this 
document or if you need legal advice as to an issue, please contact the attorney listed below or your regular Brownstein Hyatt 
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