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V iewing the Niobrara as a Sword of Damocles poised 
to cause mayhem at any moment, several local 
governments have imposed moratoria on oil and 

gas operations (of questionable validity), and are pursuing 
development of their own land use regulations in an attempt 
to layer local control over the state regulations administered 
by the Colorado Oil and Gas Conservation Commission. 

For a number of reasons, local governments need not and 
should not attempt to impose their own duplicative and 
conflicting regulations when Colorado already has a compre-
hensive and effective regulatory regime that protects local 
values and interests.

State Expertise

As an initial matter, local governments are ill equipped to 
regulate the oil and gas industry. As one example, I was 
recently involved in a county planning commission hearing 
on the west slope over an application to construct a flowback 
pit at which water quality issues were being discussed. A 
couple of the planning commissioners did not know the 
meaning of the phrases 'parts per million' or 'milligrams per 
liter.' In short, they did not have the basic vocabulary neces-
sary to competently discuss water quality issues. This is not a 
criticism of those individuals. Rather, it is emblematic of the 
fact that local governments historically have not regulated 
oil and gas. There is no legitimate reason why they should 
rush to adopt regulations which they don't have the expertise 
to implement.

In stark contrast, at the state level, the Commission is staffed 
with engineers, geologists, environmental scientists, geo-
chemists and planners whose professional lives have been 
devoted to promoting responsible oil and gas operations. 
These state employees and the Commission implement hun-
dreds of pages of complex regulations addressing everything 
from siting, drilling and fracking of oil and gas wells, devel-
oping and reclaiming flowback pits, protecting surface and 
ground water quality, protecting wildlife habitat, mitigating 
noise and nuisance conditions, and developing fire and safety 
plans, among other matters. In light of the comprehensive-
ness of this regulatory scheme, it is difficult to imagine what 
more local governments hope to achieve by adopting their 
own land use regulations.

Responding to Citizens

Moreover, the state has been quick to respond to the con-
cerns of local governments and its citizens. In 2007, the 
Colorado legislature required the Commission to balance 
oil and gas development to ensure the protection of wildlife. 
It also granted landowners greater say in dealing with the 
location and operation of oil and gas facilities on their prop-
erties. In 2008, the Commission embarked on a rulemaking 
of historic proportions and greatly increased the obligations 
on the industry to enhance protection of water and air qual-
ity and wildlife. The 2008 regulations also created greater 
opportunities for local governments to receive notice and 
have input on applications to construct oil and gas facilities. 
By designating a "local government designee," or "LGD," 

local governments are provided notice and an opportunity 
to comment on all Commission applications within their 
jurisdictions. If they object to a particular application, they 
can request a hearing before the full Commission to discuss 
their concerns. 

Historically, the Commission has been criticized as 
being a captive of the industry. To dispel that impression 
(or misimpression, depending on your viewpoint), the 
Colorado General Assembly expanded and reconfigured 
the Commission so it now represents a diverse array of 
geographical, political and professional interests, with rep-
resentatives of the industry comprising only three of the 
nine seats. Local governments are therefore assured full and 
fair consideration by the Commission without the percep-
tion of bias. There is no reason why local concerns can't be 
vetted and resolved as part of the Commission's robust LGD 
process.

Inspection Power Beefed Up

Another often-heard criticism is that the Commission has 
too few inspectors to adequately police the industry. The 
Commission has been responsive to that concern as well and 
recently signed an Intergovernmental Agreement ("IGA") 
with Gunnison County to delegate inspection authority 
over oil and gas facilities within the county. Two impor-
tant features of the IGA are that inspectors cannot be paid 
based on the number of reported violations, and they must 
first participate in Commission training. This IGA process 
presents an ideal opportunity for local governments to work 
collaboratively with the Commission to better police existing 
regulations.

Further highlighting the state's responsiveness to local con-
cerns is the Commission's recently-enacted fracking rule 
requiring operators to disclose to an on-line website the con-
stituents in their frack fluid. While the policy does protect 
trade secrets, it provides for disclosure of that information 
in case of emergencies. 

Finally, in the face of continued local governments concerns, 
the Governor empanelled an oil and gas task force which 

recently issued its findings that, while eschewing additional 
regulations, recommended additional collaboration on 
issues such as LGD participation and baseline water quality 
monitoring.

It is unlikely that local land use regulations will succeed in 
affording local residents any greater protections than those 
already ensured under this comprehensive state scheme. 
Under the doctrine of "preemption," local governments are 
precluded from regulating the technical aspects of oil and 
gas, well locations or land restoration requirements, nor may 
they adopt regulations or impose conditions that contradict 
state regulations and requirements. In fact, in the 2002 Town 
of Frederick decision, the Court of Appeals struck the town's 
setback, noise and visual requirements because they were 
inconsistent with an already governed by a state regulation. 
Given the comprehensive nature of the state's regulations, 
local governments may play only a limited role in regulating 
oil and gas. 

Conclusion

Faced with increased drilling activity, local governments 
within the Niobrara face nearly irrepressible political pres-
sure to take up the banner of local regulation against oil and 
gas companies. Only the most thoughtful council members 
and county Commissioners will appreciate the depth and 
breath of existing regulations and the meaningful opportu-
nity for them to participate in the Commission permitting 
process. Hopefully, cooler heads will prevail and local gov-
ernments will realize that adopting overlapping, conflicting 
and ineffectual regulations will not meaningfully benefit 
their communities but instead will impose additional costs 
and delays on an industry that contributes billions of dollars 
in economic activity and employs tens of thousands of work-
ers throughout the state. Local governments should resist 
political expediency and instead accept the state's invitation 
to collaborate through the LGD process and the Governor's 
Task Force. Participation with state and industry actors is 
the most efficient and effective means for local governments 
to remove Damocles' sword and protect the interests of 
their citizens while preserving the benefits of a vibrant and 
responsible oil and gas industry.
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Word of the Niobrara has unfortunately reenergized the debate over whether local governments 
in Colorado can regulate oil and gas activities. 

Under the doctrine of "preemption," local governments are pre-
cluded from regulating the technical aspects of oil and gas, well 
locations or land restoration requirements, nor may they adopt 
regulations or impose conditions that contradict state regulations  
and requirements.

▼
In light of the comprehensiveness of the state’s  

regulatory scheme, it is difficult to imagine what more 
local governments hope to achieve by adopting their 

own land use regulations.
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