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The Colorado Court of  Appeals on Nov. 
18 announced a decision that makes up 
just one more piece of  the construc-

tion defects puzzle giving power to developers 
in the state. 

In Rogers v. Forest City Stapleton, the ap-
pellate court overturned a trial ruling that put 
developers on the hook for problems in homes 
constructed on their developments. With relief  
from both a nuisance claim and an implied war-
ranty claim, the decision sets a precedent that 
will carry over to future implied warranty litiga-
tion in Colorado.

The appeal, handled by Brownstein Hyatt 
Farber Schreck shareholders Jonathan Pray and 
Hubert Farbes, was a major win because of  the 
precedent set for future development as well as 
for a nonparty in the case, the recycled aggre-
gate industry.

“Our clients really have always viewed this 
not so much from the standpoint of  the dollars 
involved but the precedent presented,” Farbes 
said.

The court took up the issue of  whether 
developers that improve and sell raw land make 
implied warranties when they sell lots to be 
used for home construction, even if  the home 
buyers never have a contractual relationship 
with the developer.

The case originated when a Stapleton 
homeowner, Tad Rogers, discovered that his 
basement sump pump was running more fre-
quently than expected — according to Rogers, 
the basement was built in an area without a low 
enough water table to allow it. 

Rogers filed suit against Forest City, the 
master developer for the Stapleton community 
and went to trial on claims for breach of  implied 
warranty, nuisance and negligent misrepresen-
tation. According to his claims, Forest City, as 
the developer, made an implied warranty by 
allowing the homebuilder to put a basement on 
the lot, despite the high water table. 

Rogers’ nuisance claim also alleged that 
calcite leached out of  a recycled concrete ag-
gregate, made from the runway at the old 
Stapleton Airport where the community was 
built. He claimed that the calcite hardened in 
his foundation drain system and interfered with 
its function.

According, to Forest City, though, it did 
not have a role in the homeowner’s or home-
builder’s decision to build a basement. 

At trial, a Denver jury found in favor of  
Rogers, but on appeal, the Court of  Appeals 

saw the case differently.
The appellate court ruled in favor of  Forest 

City on both the implied warranty and nuisance 
counts but remanded the case to trial court 
with clear instructions for determining whether 
a developer can be held to an implied warranty.

The court found that the trial court did not 
properly instruct the jury about the circum-
stances that give rise to implied warranty, and 
the jury did not make factual findings related 
to those issues, and therefore, the Court of  
Appeals was unable to determine whether an 
implied warranty existed. 

According to the court, neither the jury 
instruction given at trial explained under what 
circumstances a developer gives an implied 
warranty for a lot to a first purchaser or a 
subsequent homeowner. “Specifically, the trial 
court did not instruct the jury that if  Forest 
City improved the lot for a particular purpose, 
an implied warranty would exist that the lot 
was suitable for that particular purpose if  the 
subsequent purchasers relied on Forest City’s 
expertise and skill in improving the lot.”

In order to remedy the problem, the court 
offered guidance for the case, as well as other 
cases falling within a similar scope. According 
to the court, an implied warranty runs from the 

developer to the homebuyer when:
• The developer improved the lot for a par-

ticular purpose; and
• All subsequent purchasers, including the 

homeowner, relied on the developer’s skill 
or expertise in improving the lot for that 
particular purpose; and

• The lot was not suitable for the particular 
purpose for which the developer im-
proved the lot and for which subsequent 
purchasers relied on it being suitable; and

• That unsuitability caused the homeowner’s 
damages.

In addition to the precedent-setting nature 
of  the implied warranty component, Farbes 
and Pray said that the nuisance claim turned out 
to be a significant issue. They said they heard 
concerns from the recycled aggregate industry, 
and that Forest City received comments about 
the importance of  the case as well. 

Recycled aggregate is made from broken 
up bits of  road to make a road base. In the case 
of  Stapleton, the road base was made from the 
Stapleton Airport runway. The process is seen 
as a green construction solution and is com-
monly used for new roads. A court case that 
suggested that the aggregate could leach miner-
als into people’s homes, as suggested by Rogers’ 

experts.
“We think the significance of  this is fairly 

great for really, two industries: The real estate 
development industry in Colorado now has a 
more or less clear signal — the master devel-
oper has a very limited warranty obligation to 
an ultimate homebuyer, and trial courts must 
utilize this standard in instructing the jury for 
these kind of  cases going forward, and for the 
aggregate industry who was going completely 
crazy over how this happened,” Farbes said. 
“I think everyone is now in a position to feel 
… at least greater certainty regarding what the 
standards for review will be, and they are now 
captured in a published opinion of  the Court 
of  Appeals.”

Outside the two issues raised on appeal, 
Pray said there were also concerns from the 
developer industry regarding Colorado’s larger 
construction defect discussion. 

“I would say in some respects it is differ-
ent from the larger discussion that’s happening 
about defect reform, what should happen to 
SDARA and local ordinances, but on the other 
hand, if  this case had gone the other way, it 
could have been another vehicle for the plain-
tiffs bar to push on owners and developers.” •

— Tony Flesor, TFlesor@circuitmedia.com
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